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QUESTIONS INVOLVED. 

1. Should the trial Court have granted appellant’s Mo¬ 
tion for Judgment at the close of appellees’ case? 

a. Had appellees made out a prima facie case for 
equitable relief? 

b. Had appellees failed to comply with a condition 
precedent to the availability of equitable relief? 

c. Did the evidence of appellees show an existing de¬ 
fault which entitled appellant to invoke the power of 
foreclosure ? 

2. Were the findings of the trial Court supported by the 
evidence or "were said findings contrary to the evidence ? 

3. Should the trial Court have dismissed the complaint at 
the conclusion of the trial when it became apparent that 
appellees were then not ready to tender payment of the 
amount found to be due and owing to appellant ? 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 11,973 


Maurice M. Meredith, Appellant, 
v. 

Alice B. Cabell, Administratrix of the Estate of Sherman 
Cabell, deceased, et al., Appellees. 


Appeal from the United States District Court for the District of 

Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal, docketed October 2, 1953, under the 
provisions of Title 28, Sec. 1291, United States Code, from 
a judgment of the United States District Court for the 
District of Columbia entered June 12,1953. Notice of this 
appeal was filed July 10,1953. The District Court extended 
the time to docket this appeal to October 5, 1953. The 
defendants Bottcher and Pischke were originally included 
in the Notice of Appeal; however, this is now to be con¬ 
sidered as the Appeal of Maurice M. Meredith, only. 
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STATEMENT OF THE CASE. 

This appeal is from Findings of Fact and Conclusions of 
Law and a Judgment in the United States District Court for 
the District of Columbia wherein appellees (plaintiffs) 
brought a suit in equity for a temporary restraining order 
and a permanent injunction to restrain a trustees’ sale of 
property securing certain deeds of trust which were ad¬ 
mitted to be in default. (J. A. 2-4.) The appellees alleged 
usury and stated that “Plaintiff is ready, willing and able 
to pay . . . the proper unpaid balance due . . . upon the 
ascertainment of such balance by this Court.” (J. A. 4.) 
No tender of the amount not in dispute was ever made; in 
fact, at the conclusion of the case, appellees were still asking 
for additional time in which to pay the amount not in dis¬ 
pute. (J. A. 70.) The Court granted the injunction prayed 
and gave appellees 30 days in which to pay this amount 
(J. A. 16) and appellees have since requested that this time 
be extended to 90 days. The Court denied a motion for 
judgment by the defendant (appellant) at the close of 
appellees’ case (J. A. 39.) and, at the conclusion of the 
trial, directed that appellant should be reimbursed only 
for the amount of the actual disbursement made by him in 
the purchase of the promissory notes. 

Sherman Cabell was the owner of a building at 113 U 
Street, N. W., Washington, D. C. In November of 1949, 
Mr. and Mrs. Cabell entered into a written agreement with 
one Elson A. Demouy by the terms of which Demouy, who 
was a real estate broker, was to act as their agent in 
obtaining a loan for them or in negotiating notes for them 
and which would be secured by the aforementioned premises 
at 113 U Street. (J. A. 37, 38, and 89.) Demouy discussed 
this arrangement with one Walter R. Bottcher, another real 
estate broker, with a view to ascertaining whether Mr. 
Bottcher knew anyone who would be interested in purchas¬ 
ing the notes of the Cabells. (J. A. 59-60.) Demouy did 
not mention any particular person to whom the notes should 
be sold but wanted Bottcher to find any buyer -who might 
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be interested. (J. A. 64.) Demouy’s agreement with the 
Cabells provided that they would execute the second and 
third deed of trust notes, which are the subject matter of 
this case. (J. A. 33.) This agreement set forth the terms 
of the notes. (J. A. 33.) The Cabells paid Demouy for his 
services under this agreement. (J. A. 38-39.) 

The notes and deeds of trust executed by Mr. and Mrs. 
Cabell were payable to Elson A. Demouy. These notes were 
subsequently negotiated to the appellant, Maurice M. Mere¬ 
dith, and w’ere endorsed “Pay to the order of Maurice M. 
Meredith, Elson A. Demouy without recourse to me”. (J. 
A. 13.) These notes and deeds of trust were drafted by one 
Vail W. Pisclike, an attorney, who was paid for his services 
by the payee of the note, Elson A. Demouy, from funds 
belonging to the Cabells. (J. A. 29.) The notes, as so 
drafted, conformed to the terms provided by the w^ritten 
contract between Mr. and Mrs. Cabell and Elson A. Demouy. 
(J. A. 33.) 

In the latter part of November, 1949, Mr. Bottcher com¬ 
municated with Mr. Meredith and, in a subsequent telephone 
conversation, concluded an agreement that Mr. Meredith 
vrould purchase the notes for the sum of $7,450. (J. A. 43.) 
At the time of this first conversation, the notes were specifi¬ 
cally described by Bottcher to Meredith (J. A. 40, 55, 59.) 
although this was in the latter part of November or early 
in December and the notes show a date certified by a notary 
public on December 15, 1949. Mr. Bottcher testified that 
he had seen the notes at the time of his discussion with 
Meredith. (J. A. 59.) 

Meredith’s agreement w'ith Bottcher provided that Mere¬ 
dith would pay the $7,450 agreed upon in installments. 
(J. A. 41.) Although there was no prior authorization 
from Meredith for him to do so, Bottcher appears to have 
transmitted these payments, as received, to the payee of 
the note; however, Bottcher did take back from the payee 
his personal note for the amount so advanced in each 
instance. (J. A. 62.) The notes were described to Mere¬ 
dith by Bottcher before they appear to have been executed. 
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(J. A. 41.) This may be accounted for by the existence of 
the written contract between the Cabells and Demouy, 
which specifically set forth the terms of the notes to be exe¬ 
cuted. (J. A. 33.) When it is considered that the notes 
ran for a period of three years, with interest included, the 
purchase price of $7,450 is not a high discount. 

Almost immediately after the execution of the notes, the 
payments became delinquent and have remained so to this 
date. (J. A. 56, 58.) In August of 1950, there were four 
monthly payments delinquent, totalling $920 at $230 per 
month beginning with April, 1950. (J. A. 20, 21, 44, 45.) 
At that time a sister of the appellee, a Mrs. Jane Ways, 
approached Mr. Bottcher with a request that Mr. Bottcher 
help her wrork out an arrangement by winch the payments 
could be brought up to date and foreclosure of the property 
avoided. (J. A. 68.) Mr. Bottcher informed Mr. Meredith 
of Mrs. Ways’ request and arrangements w'ere subsequently 
made wiiereby Mrs. Ways and Mrs. Cabell signed a note 
dated August 16, 1950, in the face amount of $1,301.24 pay¬ 
able to Maurice M. Meredith. (J. A. 20, 69.) The con¬ 
sideration for this note included: 

(a) Four delinquent monthly payments on the deed of 
trust notes totalling $920. (J. A. 44-45, 68.) 

(b) Interest on the delinquent payments from the date of 
delinquency to the date of the note (August 15,1950). 
(J. A. 47.) 

(c) At least $60.00 for creditor’s insurance on the lives 
of the makers of the notes. (J. A. 67-69.) 

(d) Interest on (a), (b), and (c) for the 18-month period 
of the note. (J. A. 46.) 

(e) Other unidentified items. (J. A. 46, 69.) 

Meredith received payments from the Cabells in varying 
amounts, w’hich he credited on the payments longest over¬ 
due on the various notes, or, in some instances, on the third 
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trust which was also delinquent and which matured a year 
earlier than the second trust. (J. A. 49.) In some instances 
the amounts received by Meredith were $230 and in other 
instances he received varying amounts. (J. A. 49.) There 
was no agreement between the parties as to how these pay¬ 
ments were to be credited. (J. A. 49, 57.) It was the un¬ 
contradicted testimony of Mr. Meredith that there was no 
way in which the payments could have been credited that 
would not have left at least one of the two deed of trust 
notes delinquent at all times. (J. A. 58.) By the manner 
in which Meredith credited the payments, there is now- due 
on the second deed of trust $5,157.52 (J. A. 45.); on the 
third deed of trust $660.00 (J. A. 45.); in addition, credit 
was given on the two trusts for at least $920.00 and insur¬ 
ance premiums of $60.00 paid by Meredith. (J. A. 67-69.) 
This makes a total of $5,877.52 plus interest from Novem¬ 
ber 1, 1952 [date of last payment made by plaintiffs (J. A. 
18.)] presently due to Meredith, even if the $1,301.24 note 
is reduced to the consideration proved and admitted at the 
trial. The trial Court held that Meredith was not a holder 
in due course and consequently was entitled to receive only 
$2,033.28 (J. A. 16.) as consideration for the cancellation 
of the notes. This amount is obtained by deducting the 
payments made ($5,476.72) from the amount Meredith paid 
for the notes ($7,450.00) and adding to this difference 
($1,973.28) the amount of the insurance premiums paid by 
Meredith ($60.00). It should be noted that the payment 
schedule (J. A. 17-18.) shows credit for the four delinquent 
payments included in the $1,301.24 note of August 16,1950; 
consequently, the amount actually paid by appellees is the 
total amount of the payments shown in said schedule ($6,- 
396.72) less $920 or actual payments totalling $5,476.72. 
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POINTS RAISED ON THIS APPEAL. 

1. Appellees (plaintiffs below) failed to make out a prima 
facie case for equitable relief. 

2. Although appellees made a prima facie showing of 
usury between the immediate parties, they did not show 
any participation by or knowledge of the appellant in the 
usurious negotiations. 

3. The appellees failed to comply with a necessary pre¬ 
requisite to the availability of equitable relief in that they 
failed to tender the amount which they admitted to be due 
and owing to the appellant. 

4. The findings of the Trial Court are not supported by 
the evidence and are contrary to the evidence. 

5. The Trial Court should have dismissed the complaint 
when, at the close of the trial, it became apparent that the 
appellees were then unable or unwilling to tender the 
amount found to be due and owing to the appellant. 

SUMMARY OF ARGUMENT. 

I. Appellant’s motion for judgment at the close of ap¬ 
pellees case should have been granted because 

A. A prima facie case for equitable relief had not 

been established. 

1. There had been no showing of usury involving 
appellant. 

2. Appellees were seeking equity without having 
done equity. 

3. Appellees had not complied with a prerequisite 
to the availability of equitable relief. 

II. The findings of the Trial Court are not supported by 
the evidence but are contrarv to the evidence. 

III. The Trial Court should have dismissed the complaint 
when, at the close of the case, it became apparent that 
appellees were even then not ready to tender the 
amount admitted to be due and owing to appellant. 
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I 

ARGUMENT. 

► L THE TRIAL COURT SHOULD HAVE GRANTED APPELLANT'S 

MOTION FOR JUDGMENT AT THE CLOSE OF APPELLEE'S 
CASE. 

A. Appellees Had Not Made Out a Prima Fade Case for 

Equitable Relief. 

Appellees’ evidence made a prima facie showing of usury 
between the immediate parties but did not show any par¬ 
ticipation by or knowledge of the appellant in or of the 
usury; on the contrary, the evidence clearly showed that 
appellant had no conversations or dealings with either the 
makers or the payee of the notes concerning the terms of 
the transaction. (J. A. 20, 25.) 

Borrowers of money at usurious rates are not entitled to 
relief as against innocent holders for value. Whipp v. 
Glueck, 61 App. D. C. 118. 

“To constitute notice of an infirmity in the instrument 
or defect in the title of the person negotiating the same, 
the person to whom it is negotiated must have had actual 
knowledge of the infirmity or defect or knowledge of such 
facts that his action in taking the instrument amounted to 
bad faith.” D. C. Code (1951), Title 28-406. 

B. Not Having Done Equity, the Appellees Were Not Entitled to 
Invoke the Extraordinary Powers of a Court of Equity to 
Relieve Them From the Consequences of Their Own Default 

A tender of the amount not in dispute is, in the circum¬ 
stances of this case, a prerequisite to the availability of 
equitable relief to enjoin a foreclosure. In the case of 
Plitt v. Kaufman , 1S8 Md. 606, the Maryland Court of 
Appeals stated: “In Maryland it was held by the Court of 
Appeals prior to 1845, in accordance with the English deci¬ 
sions, that a borrower, having a moral obligation to return 
the amount borowed and the legal interest, could not obtain 
relief as a plaintiff either at law or in equity, except upon 
the condition that he would pay the amount due after 
deducting the illegal interest,...” 

The provisions of the Organic Act of 1801 (2 Stat. 103, 
Ch. 15) indicate that this case is controlling in the District 



8 


of Columbia. Cockrel v. First Federal Savings and Loan 
Association, 33 A (2d) 621. 

C. The Appellees Were Seeking Relief From the Consequences 

of Their Own Default. 

The evidence of the appellees showed that, even if all of 
their contentions were accepted as valid and all of their 
statements accepted as true, there was, nevertheless, an 
existing default (J. A. 4.) for which the defendant was 
entitled to invoke the right of foreclosure without inter¬ 
ference by a Court of equity. Spain v. Brent, 68 U. S. (1 
Wall) 604, 17 L. Ed. 619; McNeill v. Libby, 65 App. D. C. 
210,82 F (2d) 620; Plitt v. Kaufman, 188 Md. 606, 53 A (2d) 
673. 

II. THE FINDINGS OF THE TRIAL COURT ARE NOT SUPPORTED 
BY THE EVIDENCE BUT ARE CONTRARY TO THE EVI¬ 
DENCE. 

A. Appellees Showed No Participation in Usury by Appellant. 

The burden of proving knowledge of usury on the part 
of appellant rests upon the appellees. D. C. Code, Sec. 
28—2703; Searl v. Earll, 62 A (2d) 374. There was no evi¬ 
dence of usury presented which involved the appellant in 
anv manner whatsoever. On the contrarv there was clear 

w * 

and uncontradicted evidence that the appellant was not 
involved in the usurious negotiations between the makers 
and the payee of the notes. (J. A. 19-20, 40, 44, 50, 61.) 

The evidence clearly showed that the appellant, Meredith, 
agreed to purchase notes which were specifically described 
to him and which Mr. Bottcher testified he actually saw 
more than two weeks prior to the notarized date appearing 
on the face of the notes. (J. A. 40, 59.) The evidence also 
showed that the notes were drawn by an attorney, Vail W. 
Pischke, on instructions from the payee of the notes (Elson 
A. Demouy) and that said payee paid Mr. Pischke for his 
services in drafting the notes and deeds of trust. (J. A. 
20, 43.) 

The evidence also showed that the agreement of the 
appellant, Meredith, to purchase the notes contemplated 


installment payments and that there would be no sale until 
the entire amount of the purchase price agreed upon was 
paid by Meredith. (J. A. 41.) Meredith made the pay¬ 
ments in installments (J. A. 61-62.) and the installments as 
received were transmitted by Bottcher to the payee of the 
notes who used the money so obtained to pay debts of the 
makers of the notes. The evidence showed that these dis- 
bursments by Bottcher were without prior authorization 
from Meredith (J. A. 64-65.) and that, when Bottcher 
made such disbursements to Demouy, he obtained De¬ 
mouy’s personal promissory notes to secure the repayment 
of the money so advanced. (J. A. 62.) It also appears that 
Demouy made some disbursements to the Cabells from his 
own funds. (J. A. 33.) The fact that Meredith saw the 
property and talked to one of the makers in general terms 
about the security and the makers’ ability to pay does not 
preclude Meredith from being a holder in due course. 
McNeill v. Libby, 65 App. D. C. 210, 82 F. (2d) 620. 

B. The Presumption That Appellant Was a Holder in Due Course 
Was Not Rebutted by the Evidence. 

That there was no evidence that the appellant was not a 
holder in due course is practically admitted by the trial 
Court in that the trial Court based a finding that appellant 
was not a holder in due course upon “the surrounding 
circumstances”. (J. A. 15.) 

“Every holder is deemed prima facie to be a holder in due 
course.” D. C. Code (1951), Title 28—109. Appellant, in 
the early pleadings, actually submitted a written affidavit 
that he: 

(a) “... purchased the note and Deed of Trust which 
is the subject matter of this action from Walter R. 
Bottcher, a Broker, for value, without notice of any 
defect thereon or defense thereto; 

(b) “. . . took said note and Deed of Trust in good 
faith and for value and at the time it was negotiated 
to me, I had no notice of any infirmity in the instru¬ 
ments or defect in the title thereto.” (J. A. 6-7.) 
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This affidavit was supported by appellant’s testimony at the 
trial and was never rebutted. 

C. Demouy Was a Hostile Witness. 

The actions and testimony of the defendant, Elson A. 
Demouy, were obviously and purposefully hostile to the 
appellant, Meredith. (J. A. 10, 24-39.) In fact, in an at¬ 
tempt to injure the appellant, Meredith, Demouy actually 
had placed in the record a verified pleading wherein he 
claimed to be the agent of the appellant, Meredith (J. A. 
10.); however, in his testimony at the trial, he finally ad¬ 
mitted that he had a written contract with the appellees by 
the terms of which he w’as expressly retained and paid by 
the appellees to act as their agent in negotiating a loan for 
them. (J. A. 33, 37.) 

m. THE TRIAL COURT SHOULD HAVE DISMISSED THE COMPLAINT AT 
THE CLOSE OF THE CASE WHEN IT BECAME APPARENT THAT AP¬ 
PELLEES WERE STILL NOT READY TO MAZE A TENDER OF THE 
AMOUNT NOT IN DISPUTE. 

A. At the Conclusion of the Case, Appellees Were Still Not 
Ready to Tender the Amount Admitted (or Found by the 
Court) to be in Default. 

At the close of the case, appellees were still asking the 
Court for additional time in which to pay the amount that 
was admitted to be due and owing to the appellant. (J. A. 
70.) Consequently, as shown by the quotation from Plitt 
v. Kauffman, supra, they had not met a necessary prerequi¬ 
site to equitable relief under the circumstances of this case 
and the complaint should have been dismissed at this point 
as it had not been dismissed at an earlier stage of the 
proceedings. 

“The Plaintiffs, as suitors in equity, could only have re¬ 
lief for the alleged excess over the real debt.” Spain v. 
Brent, 68 U. S. (1 Wall) 604,17 L. Ed. 619. 

“There can be no usurious interest collected until the 
debtor has paid the full amount received by him.” Von 
Rosen v. Dean, 59 App. D. C. 359, 41 F. (2d) 982. 
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CONCLUSION. 

The appellant respectfully submits that the District 
Court erred in failing to grant appellant’s Motion for Judg¬ 
ment at the conclusion of appellees’ case; that the findings 
of the trial Court are not supported by the evidence; that 
the trial Court also erred in not dismissing the complaint 
when, at the conclusion of the case, it became apparent 
that appellees were not ready to tender the amount ad¬ 
mittedly in default. 

The judgment below should be reversed, and the case 
remanded to the District Court with instructions to dismiss 
the complaint, with prejudice. 

Respectfully submitted, 

Earl J. Lombard, 

Ernest G. Barnes, 
Attorneys for Appellant. 

Wyatt Building, 

Washington, D. C. 


November 27,1953. 
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Maurice M. Meredith, 
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v. 

Alice B. Cabell, Administratrix of the Estate of Sherman 
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Appellees 


Appeal from the United States District Court 
For the District of Columbia 
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185 Filed Mar. 28,1953; Harry M. Hull, Clerk. 

IN THE UNITED STATES DISTRICT COURT 
For the District of Columbia 

Civil Action No. 1406-’53 

Alice B. Cabell, Administratrix of the Estate of Sher¬ 
man Cabell, deceased, and Alice B. Cabell, Widow of 
Sherman Cabell, deceased, 113 U St., N.W., Washing¬ 
ton, D. C., Plaintiffs , 


vs. 

Maurice M. Meredith, 1914 G St., N.W., Washington, D. C.; 
Elson Demoy, 802 F St., N.W., Washington, D. C.; 
Walter W. Bottcher, Trustee, Victor Building, Wash¬ 
ington, D. C-, and Vail W. Pischke, Trustee, c/o Earl 
J. Lombard, 524 Wyatt Bldg., Washington, D. C., 
Defendants. 


Complaint for Temporary Restraining Order and Permanent In¬ 
junction to Restrain Trustees' Sale of Real Estate, for Recovery 
of Usury Pcdd and an Accounting. 

The sum involved is in excess of $3,000 and the equity 
jurisdiction of this Court is invoked. 

Alice B. Cabell, as administratrix of the estate of 
Sherman Cabell, deceased, and in her own right as widow 
of Sherman Cabell, deceased, complains to this Court as 
follows: 

1. Sherman Cabell, wiio died January 20th, 1953, was the 
owner of premises 113 U St., N.W., Washington, D. C. On 
or about December 15,1949, the deceased and the complain¬ 
ant herein, Alice B. Cabell, his wife, borrowed $7,000 from 
the defendant Meredith and executed therefor their joint 
notes in the sum of $5,950 and $4,250 with interest at 6% 
secured respectively by two certain deeds of trust on Lot 
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2 in Block 3 in Moore & Barbour’s addition to the 
186 City of Washington, known also for purposes of tax¬ 
ation as Lot 2 in Sq. 3116, and as premises 113 U 
St., N.W., said notes being drawn to the order of Elson 
Demoy. 

2. The above-described premises constitute the principal 
asset in the decedent’s estate. 

3. Alice B. Cabell, individually, has a dower interest in 
said premises as surviving wife of Sherman Cabell, de¬ 
ceased. 

4. Defendants Bottcher and Pischke, Trustees, have ad¬ 
vertised the said property for sale at public auction under 
either or both of the aforesaid deeds of trust, which are 
recorded in Liber 9114, folio 405, et seq., of the Land Rec¬ 
ords of the District of Columbia, on Tuesday, the 31st day 
of March, 1953, at 4:00 p.m. 

5. The loan above described, of $7,000, secured by notes 
totaling $10,200, payable monthly, maturing respectively 
in four years and three years, w*as discounted at a rate 
in excess of 45%, exclusive of interest at 6%, in violation 
cf the Code of Laws of the District of Columbia, Chapter 
27, Section 2701, et seq. 

6. The complainant as Administratrix, and as to her 
dow T er rights as widow, will be irreparably injured if the 
said sale is permitted to be held as the premises are worth 
substantially more than the amount due to or claimed by 
defendant Meredith and constitute the principal asset of 
the estate, and she will be foreclosed of her dower interest, 
place of business and home. Unless a temporary restrain¬ 
ing order, hereinafter prayed for, shall issue, the respec¬ 
tive interests of the plaintiffs will be lost. 

7. Defendant Meredith has refused to make an account¬ 
ing to plaintiff as to the application of payments aggregat¬ 
ing $5,500 heretofore made and now claims a balance due, 
unallocated, in excess of $6,000, and declines and refuses 
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to give plaintiffs an accounting of the aforesaid pay- 
187 ments. Plaintiff’s decedent and plaintiff Alice B. 

Cabell were in arrears on said payments on the 
aforesaid notes and plaintiff Alice B. Cabell and her sister, 
Jane Ways, were required to deliver to defendant Meredith 
on August 21, 1950, their joint note in the sum of $1300 
in settlement of payments in arrears for four months, 
amounting to $920.00. Defendant Meredith declines and re¬ 
fuses to give an accounting for payments made upon said 
note, and on January 10, 1953, declined and refused to 
either state the balance due on the second trust, hereinabove 
referred to, or to accept payment thereof. 

8. Plaintiff is ready, willing and able to pay to the de¬ 
fendant Meredith the proper unpaid balance due him, upon 
the ascertainment of such balance by this Court. 

Wherefore, Plaintiff demands: 

1. This Court issue a temporary restraining order en¬ 
joining defendant Meredith and defendants Bottcher and 
Pischke, Trustees, from proceeding with the Trustees’ sale 
advertised to be held at 4:00 p.m., Tuesday, March 31st, 
1953, at which the Trustees will offer the aforesaid premises 
at public auction; 

2. That this Court grant a permanent injunction re¬ 
straining defendant Meredith and defendants Bottcher and 
Pischke, Trustees, proceeding with a Trustees’ sale until 
the defendant Meredith shall have made an accounting of 
the funds heretofore paid by plaintiff Alice B. Cabell and 
until this Court shall determine the balance due defendant 
Meredith; 

3. And such other and further relief as to the Court 
seems appropriate. 

Alice B. Cabell, Admx. of the est. of Sherman Ca¬ 
bell, dec. and Alice B. Cabell, widow of Sherman 
Cabell, dec. 

Alice B. Cabell 

*#**••*• 
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189 Filed Mar. 31, 1953 

• ••••••• 

Motion For Preliminary Injunction 

Plaintiffs move the Court for a preliminary injunction 
enjoining defendants Maurice M. Meredith, Elson Demoy, 
and Walter W. Bottcher and Vail W. Pischke, Trustees, 
their agents, servants, employees and attorneys and all 
persons in active concert and participation with them, 
pending the final hearing and determination of this action 
from proceeding with the Trustees foreclosure sale of 
premises 113 U Street, N. W., Washington, D. C., which 
■was advertised to be held at 4:00 P. M., Tuesday, March 31, 
1953, on the grounds that 

1. Unless restrained by this Court defendants will per¬ 
form the acts referred to. 

*##•••*• 

190 2. Such action by the defendants will result in 
irreparable injury, loss and damage to plaintiffs as 

more particularly appears in the verified complaint filed 
herein. 

3. The issuance of a prelimnary injunction herein will 
not cause undue inconvenience or loss to defendants, but 
will prevent irreparable injury to plaintiffs. 

Walter J. Cahill, Attorney for Plaintiffs, 927 15th 
Street, N. W., Washington, D. C. 

• * * * • • • 

191 Filed Apr. 8, 1953 

• # # # * • • 

Points and Authorities in Opposition to 
Motion lor Preliminary Injunction 

Comes now the Defendant, Maurice M. Meredith, and 
moves the court for an Order dismissing the Temporary 
Restraining Order issued herein on March 31, 1953 and 
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denying Plaintiffs’ motion for a Preliminary Injunction 
and as reasons therefor, states as follows: 

1. The Defendant, Maurice M. Meredith, is a holder in 
due course of the note and Deed of Trust executed by the 
Plaintiffs, which is the subject matter of this action, as will 
be more fully seen from said Defendant’s Affidavit attached 
hereto and by this reference made a part hereto. 

2. Plaintiffs’ petition for a preliminary injunction is 
without equity in that said petition together with the com¬ 
plaint filed herein shows conclusively that Plaintiffs are 
in default on the payment provided for under the terms of 
the aforementioned note and Deed of Trust even if all 
statements made by Plaintiffs are accepted as true. 

3. Defendants are not seeking to foreclose both of the 
notes executed by Plaintiffs but the foreclosure action is 
sought only on the note dated December 15, 1949, in the 
amount of $5,950.00, payable in installments of $120.00 per 
month for 47 months with the balance of $310.00 due and 

payable in the 48th month, said note being signed by 

192 Sherman Cabell and Alice B. Cabell. 

4. Discount for w’hich said note was purchased is 
not usurious in that interest is included in the payments of 
the note which runs for a period of 48 months. 

Earl J. Lombard, Attorney for Defendants, 524 
Wyatt Building, Washington 5, D. C. 

Points and Authorities 

Title 28, Section 402, District of Columbia Code: 

##***••• 

193 Filed Apr. 8, 1953; Harry M. Hull, Clerk. 

*•***•• 


Affidavit of Maurice M. Meredith 

Comes now’ the Defendant, Maurice M. Meredith, who 
after being duly sw’orn, upon his oath, states as follows: 
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That I purchased the note and Deed of Trust which is 
the subject matter of this action from Walter R. Bottcher, 
a Broker, for value, without notice of any defect thereon 
or defense thereto; 

That I took said note and Deed of Trust in good faith 
and for value and at the time it was negotiated to me, I 
had no notice of any infirmity in the instruments or defect 
in the title thereto. 

Maurice M. Meredith 

Subscribed and sworn to before me this 8th day of 
April, 1953. 

Franklin J. Bryant, Notary Public. 
My commission expires 10-1-57. 

• •••**•• 

194 Filed Apr. 21, 1953 

• ••••••• 

Answer of Defendant Maurice M. Meredith 

Fibst Defense 

Complaint fails to state a claim against defendant upon 
which relief can be granted. 

Second Defense 

The plaintiff is not a proper party plaintiff in the ca¬ 
pacity in which this suit is brought. 

Third Defense 

The complaint and petition filed herein are without equity 
in that said complaint and petition show conclusively that 
plaintiff is in default on payments required under the 
terms of the note and deed of trust which is the subject 
matter of this action, even if all statements made by plain¬ 
tiff are accepted as true. 
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Fourth Defense 

Defendants are not seeking to foreclose on any note ex¬ 
cept the note dated December 15, 1949, in the amount of 
Fifty-Nine Hundred Fifty Dollars ($5,950.00), payable in 
installments of One Hundred Twenty Dollars ($120.00) 
per month for 47 months, with the balance of Three Hun¬ 
dred Ten Dollars ($310.00) due and payable on the 48th 
month, said note being signed by Sherman Cabell and Alice 
B. Cabell; said note being presently in default in the 
amount of Fifty-One Hundred Fifty-Seven Dollars and 
Fifty-Two Cents ($5,157.52) with interest at six per cent 
(6%) per annum from November 1, 1952. 

195 Fifth Defense 

The defendant, Maurice M. Meredith, is a holder in due 
course of a note and deed of trust executed by Sherman 
Cabell and Alice B. Cabell, which is the subject matter of 
this action, as will more fully appear from said defendant’s 
affidavit filed herein with the points and authorities in 
opposition to the motion for preliminary injunction and 
as is further indicated by the deposition of Walter R. 
Bottcher taken herein on the 15th day of April, 1953. 

Sixth Defense 

Said defendant admits the allegations contained in para¬ 
graph 4 of the complaint; alleges that he is without knowl¬ 
edge or information sufficient to form a belief as to the 
truth of the allegations contained in paragraphs 1, 2, and 
3 of the complaint; and denies each and every other alle¬ 
gation contained in the complaint. 

Further answering said complaint, said defendant states: 

1. That he purchased two notes executed by Sherman 
Cabell and Alice B. Cabell and dated the 15th day of De¬ 
cember, 1949, having a total face value, including interest, 
of Ten Thousand Two Hundred Dollars ($10,200.00). 
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2. That he purchased said notes from a broker, defend¬ 
ant, Walter R. Bottcher, for value, before maturity, as 
valid and subsisting negotiable instruments without knowl¬ 
edge of any infirmity in the instruments or defect in the 
title thereto, and when said notes were not in default. 

3. That there appears to be no dispute as to the amount 
of payments made on said notes and that, in view of this 
absence of dispute, no accounting appears necessary since 
mere computation would reveal the balance due on the 
notes, which are the subject matter of this action. 

4. That said defendant has furnished plaintiff’s counsel 
a list of payments, showing the amount of each payment 
credited to the various notes involved, which credits leave 
a balance due and in default on the third deed of trust 
in the sum of Six Hundred Sixty Dollars ($660.00) with 

interest at six per cent (6%) per annum from No- 
196 vember 1, 1952, and a balance due and in default on 
the second deed of trust (the note for which fore¬ 
closure is sought) in the sum of Fifty-One Hundred Fifty- 
Seven Dollars and Fifty-Tw r o Cents ($5,157.52) plus in¬ 
terest at six per cent (6%) per annum from November 1, 
1952. 

5. That the note described in paragraph 7 of the com¬ 
plaint as a note in the amount of Thirteen Hundred Dollars 
($1,300.00) was actually dated August 16, 1950, and in the 
amount of Thirteen Hundred One Dollars and Twenty-Four 
Cents ($1,301.24), which amount included interest on pay¬ 
ments which were delinquent from April 16, 1950, together 
with interest on the face of the note, insurance and other 
charges, in addition to the four delinquent monthly pay¬ 
ments referred to in the complaint; that said note was 
paid in full more than a year prior to the beginning of 
this action and consequently is not a proper subject for 
consideration herein in view of the provisions of Title 28, 
Section 2704 of the District of Columbia Code. 
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Wherefore, Said defendant prays for an order: 

1. Dismissing the preliminary restraining order entered 
herein and denying the motion for a preliminary injunction. 

2. Adjudging the plaintiff in default and indebted to 
the defendant, Meredith, in the sum of Fifty-Eight Hun¬ 
dred Seventeen Dollars and Fifty-Two Cents ($5,817.52) 
with interest from November 1, 1952, at the rate of six per 
cent (6%) per annum. 

3. Awarding costs and a reasonable attorney’s fee to the 
defendants. 

4. Awarding such other and further relief as to the 
Court may seem just and proper. 

Maurice M. Meredith 

*••••«•# 

198 Filed Apr. 27, 1953 

198 Answer of Defendant Elson Demouy 

Comes now the defendant by Thomas A. Church, his at¬ 
torney, and, for answer to the complaint herein filed, states: 

First Defense 

The complaint fails to state a cause of action upon which 
relief may be granted. 

Second Defense 

1. This defendant neither admits nor denies the allega¬ 
tions of the plaintiffs’ complaint. 

199 2. That with respect to the loans made to Mrs. 
Cabell, it was the understanding of all the parties 

concerned herein that he was acting in the capacity of 
agent for Maurice M. Meredith. 

Wherefore, having fully answered, this defendant prays 
that he be discharged with his costs. 

Thomas A. Church, 

Attorney for Defendant Demouy 
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District of Columbia, SS: 

Elson Demouy, being first duly sworn, deposes and says 
that he has read and understands the foregoing answer 
by him subscribed and that the statements therein are true 
to the best of his information, knowledge and belief. 

Elson Demouy 
Elson Demouy 

Subscribed and sworn to before me this 27th day of 
April, 1953. 

Lewis Terrell 
Lewis Terrell 
Notary Public, D. C. 

• ••••••• 

201 Filed May 8, 1953. 

Preliminary Injunction 

This cause came on to be heard on plaintiffs ’ motion for 
a preliminary injunction and the Court having considered 
the verified complaint and the opposition thereto, and 
having heard oral evidence in open Court, the Court makes 
the following 

Findings of Fact 

1. The plaintiffs will be irreparably injured and de¬ 
prived of their rights in this specific property should the 
Trustee’s sale be proceeded with. 

2. The loss by plaintiffs of their rights and interests 
in this property would constitute a grave loss to them 
whereas the maintenance of status quo until final adjudi¬ 
cation of the action will cause no loss to the de¬ 
fendants. 

202 On the basis of the foregoing the Court makes 
the following 
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Conclusion of Law 

1. That the plaintiffs are entitled to the maintenance of 
the status quo until the principal issues are adjudicated. 

It is ordered this 8th day of May 1953 that the defend¬ 
ant, his agents, servants, employees and attorneys and all 
persons in active concert and participation with him be, 
and they hereby are restrained and enjoined pending the 
determination of this action from proceeding with the 
trustees’ foreclosure sale of premises 113 U Street, N. W., 
advertised to have been held March 31, 1953, with the 
proviso that if the trial of this action is continued an 
application will be entertained to vacate this injunction. 

Alexander Holtzoff, Judge. 

• *#*••*• 

203 Filed Jun. 12,1953; Harry M. Hull, Clerk. 

• •••••# 

Findings of Fact and Conclusions of Law 

This cause came on for trial April 28 and April 29,1953, 
and upon consideration of the pleadings and the evidence 
adduced at the hearing the court makes the following Find¬ 
ings of Fact and Conclusions of Law. 

Findings of Fact 

1. Sherman Cabell who died January 20, 1953 was the 
owner of premises 113 You Street, Northwest, Washington, 
D. C. 

2. About the first of December 1949 the said property 
was subject to a first, second and third trust, the first 
having been reduced to $8,500.00, the second to about 
$3,500.00, and the third to about $900.00. 

3. At the time of the events which are the subject of this 
action and the defendant Walter R. Bottcher was a real 
estate broker and insurance agent and had associated with 
him in his office the defendant Elson A. Demouy who was 
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also a real estate broker; the defendant Maurice M. Mere¬ 
dith had requested Bottcher to be on the lookout for in¬ 
vestments for him; the decedent and his wife were finan¬ 
cially embarrassed and had discussed with Demouv the 
prospects of arranging a loan or loans for them or re¬ 
financing their property so as to increase the amount of 
the trusts and thus realize some cash for them. 

4. On December 15, 1949 the decedent and his wife exe¬ 

cuted two trusts additional to those described in 
204 paragraph 2 hereof. Such additional trusts on the 
property were given to secure the payment of two 
notes totaling $10,200.00, each dated December 15, 1949, 
one note being for $5,950.00 payable as follows: $120.00 for 
47 months with the balance of $310.00 due and payable 
on the 48th month, and the other note being in the amount 
of $4,250.00 payable as follows: $110.00 for 35 months and 
the balance of $400.00 due and payable on the 36th month. 
Each note bears a statement indicating that its face amount 
includes interest at six per centum per annum. 

5. The payee named in each of the two trust notes de¬ 
scribed in the preceding paragraph and totaling $10,200.00 
is the defendant, Elson A. Demouy. The endorsement on 
the back each of these notes is as follows: 

“Pay to the order of Maurice M. Meredith, Elson A. 

Demouy without recourse to me.” 

6. The trusts were not in existence until December 15, 
1949 but the defendant Meredith advanced nearly all of 
the funds on the Cabell transaction preceding the execution 
of the trusts. The following is a list of the advances: 


December 2, 1949. $ 315.50 

December 6, 1949. 693.66 

December 8, 1949. 6,000.00 

December 16, 1949. 440.84 


Total. $7,450.00 
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The Meredith funds were advanced through Mr. Bottcher 
to Mr. Demouv. 

7. For the above mentioned $7,450.00 the two trust 
notes totaling $10,200.00 were given. 

8. As Demouv received funds toward the aforesaid $7,- 
450.00 he made disbursements for the Cabells as directed 
by them. The disbursements which took place prior to the 
execution of the trusts totaled over $1,100.00. Thereafter 

the second and third trusts mentioned in paragraph 
205 2 hereof and other obligations of the Cabells were 

paid off out of the aforesaid $7,450.00. 

9. The deed of trust notes totaling $10,200.00 had been 
in existence only a brief period when the Cabells defaulted 
in the installment payments. Four monthly payments on 
each of the notes were in arrears. These totaled $920.00. 
The defendant Meredith contacted Mrs. Cabell and took 
from her and her sister, Jane B. Ways, an unsecured note 
for $1,301.24 dated August 16, 1950 payable in 18 monthly 
installments of $72.08 including interest, the said note cov¬ 
ering the $920.00 arrears already mentioned. The defend¬ 
ant Meredith was unable to explain why the note was in 
the sum of $1,301.24. He did say interest was included but 
not the amount of same, and that $60.00 was included as 
reimbursement for insurance he had paid for on behalf of 
Mrs. Cabell and her sister. Because of the giving to Mere¬ 
dith of the unsecured note of $1,301.24 he did credit four 
payments on each of the two trust notes, the total credited 
being $920.00. 

10. The total sum paid by plaintiffs on the several notes, 
that is on the trust notes totaling $10,200.00 and the un¬ 
secured note of $1,301.24 is $5,476.72. 

11. The total advanced by the defendant Meredith is 
$7,510.00, being $7,450.00 itemized in paragraph 6 hereof 
and insurance at a cost of $60.00. 
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12. The defendant Meredith maintains that he did not 
make any loan to the plaintiffs but that he is a holder of said 
trust notes in due course and entitled to payment of their 
full face amount. From the surrounding circumstances, 
however, it appears that the defendant Meredith was know¬ 
ingly the actual lender of the money to the Cabells, and that 
the trust notes were made payable to Demouy as an inter¬ 
mediary for the purpose of avoiding the usury laws. 

13. The interest exacted by the defendant Meredith and 
contracted to be paid by the borrowers as a discount 

206 exceeded eight per centum per annum in violation of 
Title 28, Sec. 2703 of the District of Columbia Code. 

14. There is now due and owing defendant Meredith the 
sum of $2,033.28 only. 

Conclusions of Law 

1. The defendant Meredith is not a bona fide purchaser 
in due course of the trust notes. 

2. The transaction is a loan by the defendant Meredith 
to the female plaintiff and her deceased husband calling 
for usury, and violates Title 28, Sec. 2703 of the Code of 
Law for the District of Columbia. 

3. That the unpaid balance of the principal of the deed 
of trust notes held by the defendant Meredith is $2,033.28. 

4. The plaintiffs are entitled to appropriate relief. 

Burnita Shelton Matthews, Judge. 

• ••••••• 
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Filed Jun 12, 1953. 


Judgment 

Upon consideration of the Findings of Fact and Con¬ 
clusions of Law entered herein, it is by the court this 12th 
day of June, 1953 

Adjudged: 

1. That the unpaid balance on the two deed of trust 
notes held by the defendant Maurice M. Meredith on 113 
You Street, Northwest, being Lot 2 in Square 3116 is 
$2,033.28. 

2. That upon the payment by the plaintiffs of $2,033.28 
to the defendant Maurice M. Meredith within 30 days after 
the date of this judgment the said defendant shall cancel 
and deliver to the plaintiffs the two deed of trust notes 
held by him on said property and the unsecured note in 
the amount of $1,301.24 made by Alice B. Cabell and Jane 
B. Ways, and the defendants, Walter R. Bottcher and Vail 
W. Pischke, trustees in the deeds of trust securing said 
trust notes, shall deliver to the plaintiffs releases of said 
trusts duly executed by them. 

3. In the event that said plaintiffs fail to pay to the 
defendant Maurice M. Meredith the sum of $2,033.28 within 
30 days after the date of this judgment then the aforesaid 

trustees may, pursuant to the terms of said trusts, 
208 effect a sale of said real estate and from the proceeds 
of such sale they shall apply a sum not in excess 
of $2,033.28 in liquidating the two deed of trust notes, dated 
December 15, 1949, and held by the defendant Maurice M. 
Meredith. 

Burnita Shelton Matthews 
Judge 
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209 Filed Jul 10, 1953. 

Notice of Appeal 

Notice is hereby given that Maurice M. Meredith, Walter 
R. Bottcher and Vail W. Pischke, defendants herein, hereby 
appeal to the United States Court of Appeals for the Dis¬ 
trict of Columbia Circuit from the final judgment entered 
in this action on the 12th day of June, 1953. 

Earl J. Lombard, 

Attorney for Appellants 
Maurice M. Meredith, 
Walter R. Bottcher and 
Vail W. Pischke 

• ••••••• 

225 Plaintiff's Exhibit 5 

Cabell Payment Schedule 


Filed Sep 24, 1953, Harry M. Hull, Clerk 


Date Paid 

Ain’t Paid 

Side Note 

Applied to 
3rd 

2nd 

1950 

January 15 

230.00 


110.00 

120.00 

February 15 

230.00 


110.00 

120.00 

March 15 

230.00 


110.00 

120.00 

April 15 

230.00 


110.00 

120.00 

May 15 

230.00 


110.00 

120.00 

June 15 

230.00 


110.00 

120.00 

July 15 

230.00 


110.00 

120.00 

August 15 

230.00 


110.00 

120.00 

November 27 
December 8 

230.00 

27.72 

144.48 

85.52 

27.72 


1951 

February 8 

202.28 

144.48 

57.80 


April 16 

302.24 

216.72 

85.52 


May 30 

200.00 

72.24 

127.76 


September 18 

302.24 

288.96 

13.28 


October 24 

302.24 

72.24 

230.00 



18 


December 5 

230.00 

72.24 

157.76 


December 28 

230.00 

72.24 

157.76 


1952 





January 30 

230.00 

72.24 

157.76 


March 29 

230.00 

144.48 

85.52 


April 16 

230.00 


230.00 


May 9 

230.00 


230.00 


May 21 

230.00 


230.00 


June 6 

230.00 


230.00 


June 19 

230.00 


230.00 


July 18 

230.00 


230.00 


August 15 

230.00 


230.00 


September 30 

230.00 


194.61 

35.39 

November 1 

230.00 


110.00 

120.00 

• • • 

• 

• 

• • 
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EXCERPTS FROM TESTIMONY AND PROCEEDINGS 


18 Alice B. CabelL 

the plaintiff herein, was called as a witness in her own 
behalf and, having been first duly sw^orn, was examined and 
testified as follows: 

Direct Examination 
By Mr. Cahill: 

Q. Would you state to the Court your full name? A. 
Alice B. Cabell. 

Q. Are you the plaintiff in this action? A. Yes. 

Q. Are you also the administratrix of the estate of Sher¬ 
man Cabell? A. Yes. 

Q. Who was he? A. My husband. 

• ••••••• 

23 Q. Did there come a time after that that Mr. 
Demouy brought anyone to the premises? A. Yes. 

First he brought Mr. Bottcher 

• ••••••• 

24 Q. Did there come a time after that meeting that 
anybody came up? A. Yes. It was almost every 

day then for about a week or so, maybe ten days, that Mr. 
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Demouy and Mr. Bottcher would come back and finally 
they brought Mr. Meredith and they looked through—no, 
they didn’t look through at that time. They talked. It was 
then around Thanksgiving time. 

The Court: Did they talk before you? 

The Witness: They would talk with me and then I 
would go back to the kitchen and work a little bit and run 
back because I did my own cooking. I didn’t have much 
help and if there was something they granted to ask, then 
I would run back and forth to the dining room, so 

25 then it w r as on the Friday after Thanksgiving I was 
in the kitchen and the waitress came back and said, 

“Mrs. Cabell”— 

• ••••••• 

Mr. Meredith was in the dining room and wanted me to 
come in the dining room to meet him and I asked her if 
she would ask him to please excuse me, to come in but I 
would be glad for him to come back because I couldn’t 
leave my station. He had a young lady with him— 

The Court: Was anybody with Mr. Meredith? 

The Witness: Yes, a young lady was with him. 

The Court: Just a young lady? 

The Witness: Yes; and he said to the young lady, in 
my presence standing in the kitchen, he said, “I am making 
a loan on this place. Would you like to see it?” 

I asked the waitress if she would take him through the 
house because I was afraid an order would come in and 
nobody to fill it. 

By Mr. Cahill: 

Q. Do you know if he went through the house? A. Yes, 
he went through the house and my sister was upstairs and 
she saw them when they left, and came down. She said, 
“What is the matter? Who is the man?” 

26 Q. Can you give us the approximate date when 
this occurred? A. That was the Friday after 

Thanksgiving. 
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Q. Was that in the month of November? A. In the month 
of November, 1949. 

So when he came down, of course I was anxious and I 
asked him, I said, “How does it look?” 

He says, “You have a very nice place.” 

I said, “Are you going to be able to help me?” 

He said, “Well, I think so,” just like that, so he left. 
I didn’t see him any more. 

• ••••••• 

Q. Were there any notes in existence—had a deed of 
trust or two deeds of trust been executed by you or your 
husband? A. No. 

Q. When did you execute the deeds of trust involved in 
this action ? A. It was sometime the first part of December, 
because it was after my son’s birthday, which is on the 
1st, and I know it was sometime after his birthday that 
Mr. Demouy came and brought a young lady, w*ho is a 
Notary Public. 

• •«••••• 

27 Q. Would you tell the Court the dates on these 

papers? A. This says, “December 15,” and this also 
says “December 15, 1949.” 

Q. What are those papers? A. One is the second trust 
note and the other is—I mean a third trust note. 

• ••••••• 

30 Q. Will you tell the Court, Mrs. Cabell, the date 
and the amount of this trust, how it is payable and 

for what reason it was given? A. The date is August 16, 
1950. The amount reads $1,301.24. It is payable in 18 
monthly installments at $72.28 a month, beginning October 
15, 1950. 

31 To 'whom is it payable? A. It is payable to the 
order of Maurice M. Meredith. 

Q. What w’as the purpose in giving Mr. Meredith that 
note? A. I was four months behind in my monthly pay- 
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ments of $230 a month and Mr. Bottcher drew this note 
to cover those payments to keep from foreclosing on the 
property. 

Q. So that there was then due $920 in overdue payments ? 
A. Yes. 

Q. And you were required to sign a note for—A. 
$1,301.24. 

Q. And this note was to be payable in 18 months—A. At 
$72.28 a month plus my other payments. 

• ••••••• 

32 Q. How much, if you know, Mrs. Cabell, was paid 
either to you and Mr. Cabell or to your account as 

a result of the signing of the first two notes you identified 
here? A. $6,700. 

Q. Was that the total amount that you received from 
the $10,200 worth of notes? A. Yes. 

• ••••*•• 

33 Q. Do you know when the first advance was made 
in this transaction? A. It was the first part of 

December, I think he paid the bills. I mean he paid the 
second trust off. I am not sure of the date but it was prior 
to the 15th of the month. 

• ••••»•• 

34 Q. Mrs. Cabell, when we recessed, you had been 
asked the dates on those two notes, the second and 

third notes in issue in thise case. What dates are they? 
A. December 15, 1949. 

Q. Is that the same date that the deeds of trust were 
executed? A. Yes. 

• ••••••• 

35 Q. I show you a document, Mrs. Cabell, certified 
by the Recorder of Deeds as a true copy of a certain 

deed of trust. Would you identify the signatures on this 
photostat? A. Yes, I do. 

Q. Whose signatures are they? A. Sherman Cabell, 
Alice B. Cabell, Mary P. Doherty. 
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Q. I ask you to look on the reverse side of that second 
sheet and tell the Court first the date it was executed 
before the Notary, and the date it was recorded. A. De¬ 
cember 15, 1949. 

Q. That is the date it was executed before the Notary? 
A. Yes. 

Q. And would this be the date for the Recorder? A. 
December 29, 1949, recorded. 

Q. Would you tell the Court who that deed of 

36 trust was made by and to whom it ran, who was 
secured? A. Sherman Cabell and his wife, Alice B. 

Cabell, to Walter R. Bottcher and Vail W. Pischke, 
trustees. 

Q. Is this the deed of trust securing the $5,950 note in 
issue in this case? A. Yes, it is. 

Cross-Examination 
By Mr. Lombard: 

• ••••••• 

37 A. Mr. Bottcher, Mr. Meredith and Mr. Demouy 
and I talked about the house and what I would be 

able to pay a month if they got me out of the trouble that 
I was in. 

Q. How much you would be able to pay a month? A. 
Yes; and I didn’t think of as much money as was gotten 
and Mr. Bottcher told me that I wasn’t getting enough to 
do the things that needed to be done. Mr. Bottcher said 
I should get all the money. I said, “I don’t know that I 
can pay that much money.” 

• ••••••• 

38 Q. That was a visit when Mr. Bottcher, Mr. Mere¬ 
dith and Mr. Demouy were present there? A. That 

is right. 

Q. You are sure that took place when all three men were 
present there? A. That is right. 
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Q. Now, you said the Friday after Thanksgiving, Mr. 
Meredith came to your place? A. Yes. He came, yes. It 
was the Friday after Thanksgiving day. 

Q. In 1949? Yes, it was. 

Q. He had someone with him? A. He had a young lady 
with him. 

Q. Do you know who she was? A. No. 

• ••••••• 

39 Q. This $1,300 note that you have mentioned, you 
testified that it was given by you and your sister 
for four payments that were past due, is that right? A. 
Delinquent, yes, sir. 

Q. What else? Was there anything else included in the 
consideration for which that note was given? A. Yes. 
When I asked why I would have to pay so much interest 
over the $920, I was told by Mr. Bottcher that he would 
have to carry insurance on my sister and myself. 

• ••••••• 

44 Redirect Examination 

By Mr. Cahill: 

45 Q. And that the total of that was $230? A. Yes. 
Q. What amount of money did you regard that 

you were making those payments on? I mean, what debt 
did you understand you were paying this $230 on? A. 
Well, I understood, Your Honor, that I was paying $110 on 
one trust—I get them confused—and $120 on the other 
trust. 

• ••••••• 

47 Elson Arthur Demouy 

was called as a witness bv counsel for the plaintiff and, 
being first duly sworn, was examined and testified as 
follows: 


Direct Examination 
By Mr. Cahill: 

48 Q. Did there come a time, Mr. Demouy, when you 
had a transaction involving real estate with Mr. 

Sherman Cabell and Alice Cabell for the financing of real 
estate? A. Yes. 

Q. When did that negotiation start, Mr. Demouy, to the 
best of your recollection? A. I don’t recall the exact date. 
It was in November, 1949. 

• ••*•••• 

Q. Did you have occasion to take anyone out to inspect 
that property? A. I did. 

49 Q. Who did you take out to inspect it, Mr. De¬ 
mouy? A. A Mr. Walter R. Bottcher and Mr. 

Maurice M. Meredith. 

Q. What was the purpose of that inspection? A. For 
the prospective lender’s determination whether or not he 
should make a loan. 

Q. To appraise the property? A. To appraise the 
property. 

Q. For the purpose of making a loan? A. Yes. 

And you were accompanied, you say, by Mr. Bottcher 
and Mr. Meredith? A. On one occasion, yes. 

Q. When was that occasion? A. It was sometime in 
November, 1949. 

Q. On that occasion, did Mr. Meredith inspect the prop¬ 
erty? A. To my recollection, he did. 

Q. Did you go through the property with him or did he 
go alone? A. It is my recollection that the three of us, 
Mr. Bottcher, Mr. Meredith and myself made an inspection 
of the premises. 

Q. And the purpose of that inspection was what? A. To 
determine whether or not a loan would be made by Mr. 
Meredith. 
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50 Q. Were there any deeds of trust or notes in ex¬ 
istence at that time, secured notes ? A. Not to me at 

that time, no. 

Q. Did Mr. Meredith give you any answers as to whether 
he would advance any sum or, if so, what sum secured by 
notes on that property? A. I don’t think there was any 
direct commitment from Mr. Meredith to me. Mr. Mere¬ 
dith’s business, as I recall it, at that time was done through 
Mr. Bottcher. 

Q. When did you get information—did you have these 
notes and deeds of trust drawn? A. Yes, I did. 

Q. When did you get the information upon which they 
were drawn as to the amounts, payment and so forth? 
A. During the first week in December, I think. 

Q. From whom did you get that information? A. Mr. 
Bottcher and Mr. Meredith, perhaps both together. I don’t 
recall. 

Q. Do you have a recollection that there were occasions 
that they were both together when this was discussed? A. 
Yes, there were. 

Q. Did Mr. Meredith fix the amount of the notes that he 
wanted for the sum he was willing to advance? A. Yes. 
Q. I have a copy of an answer, Mr. Demouy, in 

51 this suit, verified by you, in which you state that it 
was the understanding of all the parties concerned 

herein that you were acting in the capacity of agent for 
Maurice M. Meredith at that time— 

Mr. Lombard: I object to this. 

A. Yes. 

• ••••••• 

52 Q. Mr. Demouy, how much money was advanced 
to you and from whom on these notes? A. Approxi¬ 
mately $7,000 and, as I recall, all of the money came 
through the hands of Mr. Bottcher. 

• ••••••• 
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Q. Did you have any knowledge pertaining to the ad¬ 
vancement of the cash on this transaction? A. Yes. 

Q. Did you get this sum in the lump or did you receive 
it on varying occasions? A. On varying occasions. 

53 Q. When did you receive the first payment? A. I 
don’t recall the exact date but it was around the first 

of December, around that date, the first week. 

Q. When did you receive the next payment? A. A few 
days later. 

Q. How many payments did you receive in all ? A. About 
four. 

Q. Do you recall when you received the third payment? 
A. I can say that I received one payment either the 8th or 
the 9th day of December, which was in the sum of $6,000, 
a check drawn on a New York bank which I subsequently 
deposited in my account and then paid off to and in the 
interest of Mrs. Cabell. 

• ••••••• 

54 Q. How much money, Mr. Demouv, did you expend 
on behalf of Mr. and Mrs. Cabell? What was the 

total of the obligations you paid off? A. I didn’t recall to 
the exact penny but I have testified it was between $6,500 
and $6,750 that X can account for by cancelled checks and 
some other receipts. 

Q. Are you certain, Mr. Demouy, that when you, in the 
company of Mr. Meredith, went out to inspect this property 
it was in November or early December? A. Yes. 

Q. Do you recall the occasion when the deeds of trust 
securing the notes involved here and those notes were 
signed? A. Yes, I do. 

Q. What was the date on which that was done? A. On 
the 15th day of December. 

Q. And prior to that date, there 'were no executed notes 
and no deeds of trust in existence, is that right? A. That 
is right. 

Q. Was Mr. Meredith advised of this—he knew 

55 the date they w’ere executed? A. I suppose he was 
advised. 
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Q. And these advances that came to you from Mr. 
Bottcher were prior to the date that the notes and deeds 
of trust were executed ? A. Yes. 

The Court: And the amount that was sent to you, you 
think, totals— 

The Witness: Approximately $7,000. 

• ••••••• 

58 Cross-Examination 

By Mr. Lombard: 

Q. Mr. Demouy, you made reference to a visit that you 
and Mr. Bottcher and Mr. Meredith made to Mrs. Cabell’s 
place of business. A. Yes. 

Q. Will you tell us— 

• ••••••• 

when did that visit take place ? What was the approximate 
date? A. The exact date I don’t recall. 

Q. But you are certain that the three of you were there? 
A. I am almost positive that we were there together. 

59 Q. You are almost positive? A. Well, I have 
stated before that we were there together. 

Q. Of that you are positive, that the three of you were 
there together? A. Yes; on at least one occasion. 

Q. You said there were some conversations at that time 
with Mrs. Cabell? A. Yes. 

Q. Concerning these notes. Did Mr. Meredith hear what 
was said? A. I assume that he heard some of the conver¬ 
sations. 

Q. What was said? A. I can’t recall exactly what was 
said. 

Q. Do you know whether you spoke with Mrs. Cabell 
aside from any of the other people that were with you? 
A. I am sure that I did. 

Q. You spoke with her privately? A. If not on that 
occasion, on other occasions. 
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Q. I am speaking solely of this occasion when you say 
the three of you were there. A. I can’t say definitely that 
I did. 

Q. Can you say what the conversation was about? A. As 
I recall, the three of us visited there and it is my recol¬ 
lection that, on that particular occasion, simply introduc¬ 
tions were made and some part of the matter of the 

60 financing was brought up and discussed. To what 
extent, I don’t know. 

• ••••••• 

Q. When the three of you were present? A. I think so. 
Q. What aspects of the loan were discussed? A. Pri¬ 
marily, I recall that the matter of whether or not a loan 
should be made, whether or not the property and party 
offered sufficient security. 

Q. That was the substance of your conversation at that 
time ? A. I think so. 

• •••*••• 

61 Q. Who actually drafted these notes, Mr. De- 
mouy? A. The notes were drafted on certainly the deter¬ 
mination, I would say, of Mr. Meredith; that he gave his 
orders. 

Q. I said wdio drafted them? A. The notes were drawn 
by a Mr. Pischke. 

Q. Who instructed Mr. Pischke how to draw them? A. I 
would say either Mr. Meredith or Mr. Bottcher. 

Q. You did not? A. As I recall, I did not give the 
specific terms of the notes. I know they were discussed. 

Q. But you did not instruct Mr. Pischke, then, how to 
set up the notes? A. No, sir; and if I did, it was upon the 
advice and determination of Mr. Meredith. 

Q. Did you talk about this transaction with Mr. Mere¬ 
dith directly? A. No doubt there were some conversations. 
Q. Please answer my question. A. Yes. 

Q. You did talk directly with Mr. Meredith about this 
transaction? A. Yes, sir. 
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Q. Mr. Demouy, did you pay anyone for drafting 

62 these notes? A. Yes. 

Q. Whom did you pay? A. Mr. Pischke. 

Q. How much did you pay him? A. $15. 

Q. When did you pay him? A. According to my check 
receipt, it was the 31st of January. 

Q. The 31st of January? A. Yes, sir, the 31st of Jan¬ 
uary, 1950. 

The Court: Did you pay that out of the money that was 
due Mrs. Cabell? 

The Witness: Yes. 

By Mr. Lombard: 

Q. What direct dealings did you have with Mr. Meredith, 
direct conversations concerning this transaction, Mr. 
Demouy? A. In detail, I could not state. It is impossible. 

Q. But you state that you did have such conversations 
with Mr. Meredith concerning this transaction? A. Yes. 

Q. We are talking now prior to December 15th. A. Yes, 
sir. 

Q. What was the nature of those? Can you tell us any¬ 
thing about them? You remember that you had such 

63 conversations but you don’t recall w’hat they were ? A. 
Yes. 

Q. Did you transmit any instructions at all to Mr. 
Pischke as to the drafting of these notes? A. Yes. 

Q. What instructions did you give to Mr. Pischke ? A. I 
suppose that I gave him the name of the parties who were 
to be the makers, perhaps certain other details as to loca¬ 
tion and description of the property and they were either 
given directly to Mr. Pischke or through Mr. Bottcher. 

Q. What do you mean by “them,” the instructions? A. 
The instructions, yes. 

Q. You don’t know when this was? A. The exact date, 
no. 

Q. Well, was it prior to December 15th? A. Yes, it was. 
Q. Do you know how much prior; a week, two weeks, 
a month? A. Not more than two weeks prior; possibly only 
a few days. 
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Q. And then you took these notes with a Notary to Mr. 
and Mrs. Cabell and had them executed before a Notary, 
is that correct? A. Yes, sir, that is correct. 

Q. And at that time did you give Mrs. Cabell cer- 

64 tain receipts for money that you had disbursed? A. 
I perhaps did at that time or certainly within a few* 

days afterwards. There was a matter of getting some 
releases, as I recall. 

Q. You testified that you received this money in install¬ 
ments at different times, is that right? A. Yes. 

Q. Do you recall what those installments were? A. No. 
Q. Do you know when you received the last one of them ? 
A. The exact date, no. 

Q. Do you know whether the last one was received be¬ 
fore or after December 15th? A. No. It was all done about 
the same time. It was a matter of perhaps one or two days, 
not more than that as to the completion of the entire or 
the major part of the transaction. 

• ••••**• 

65 Q. Now, you were going to tell us what you did 
with these moneys as you received them. 

• *•••••• 

66 I will say that check No. 1, dated November 30, 
1949, was a disbursement to the Collector of Taxes 

for the District of Columbia in the sum of $212.10. 

By Mr. Lombard: 

Q. Howr much was that amount, Mr. Demouy ? A. $212.10. 
The Court: You say that was dated November 30? 

The Witness: November 30th. 

A second check in the sum of $60, simply to Alice 

67 B. Cabell, for the second endorsement, National 
Cash Register Company. 

By Mr. Lombard: 

Q. And the date of that check? A. December 2nd. On 
the same date, a check in the sum of $100 to the Security 
Savings & Commercial Bank with the notation, “To second 
trust payments.” 
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On December 6th, simply “Cash to Alice B. Cabell,” $50. 

On the same date, also to “Alice B. Cabell” in the sum 
of $160. 

Q. What was that $160 for? A. As I recall, they were 
disbursements to Mrs. Cabell to take care of certain ac¬ 
counts that had been agreed upon; w^ere to be taken care 
of by this matter. 

Q. Be taken care of by what? A. By this loan she was 
securing; certain matters in connection either with the 
property or the business that she was there operating. 

Q. Go ahead. A. On December 10th, I have one “Alice B. 
Cabell,” for $200. 

Q. What was that $200 for? A. This same matter, per¬ 
sonal. 

Q. Go ahead. A. On December 14th, Eastern 
68 Building and Loan Association, in the interest of 
Alice B. Cabell, $375. 

On the 15th, American Security & Trust Company, $145, 
with the simple notation “Cabell.” 

On December 16th, Union Trust Company, $397.13; nota¬ 
tion on my check “Cabell judgment.” 

And the instance of one or several of these checks I 
got from the bank a certified check which would go to the 
parties to whom this money was due and that was done 
so that the matter could certainly be closed promptly. 

On December 16th, check to Walter Bottcher in the sum 
of $178.62, and that was for services in connection with the 
Cabell matter. 

• ••••••• 

On December 16th, to Union Trust Company in the sum 
of $3,386.32. That was marked “Payment, Cabell second 
trust,” taking up the record of that trust. 

On December 15th, check drawn to “Cash,” $870.85 with 
the notation “Cabell trust note.” There was a third trust, 
as I recall, against the property, and that was thereby 
liquidated. 
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69 I have also, about the same date, a check to Mrs. 

Cabell on December 20, 1949, $265 on loan account. 

By Mr. Lombard: 

Q. On what account? A. Loan account. 

I have a check dated January 2, 1949, “Alice B. Cabell— 
$230.” The notation on the endorsement, “Balance due on 
113 U Street, Northwest, financing.” 

Q. That is January of what year? A. January 2nd. It 
must have been 1950. It was dated 1949 but it shows 1950 
stamped on it. 

I have January 31st, $15, Vail W. Pischke—Cabell 
papers. As I recall, in cleaning up the entire matter, there 
were certain things that came up as we attempted to clear 
up the indebtedness and I have three checks which date 
after the actual recording of the trust but issued to Mrs. 
Cabell; a check in the sum of $200 on January 12th, a 
check on January 17th, $265, and a check on January 31st, 
$77.75. 

Q. Those are the total disbursements that you made? 
A. No. That is not the exact total because there were 
certain incidentals. I don’t know. I perhaps issued a check 
but I don’t find it, for instance, to the Recorder of Deeds 
office in the sum of $11.80 for the releasing of certain notes 
and recording of new notes, and there were some other 
payments, two or three, which I am sure were made 

70 in the interest and out of the funds, proceeds of this 
loan that I cannot find the record of. 

Q. Are those the checks that you just read to us? A. 
Yes. 

• •••*••• 

Q. Mr. Demouy, I notice that these checks are drawn on 
your bank, apparently your own bank account. A. Yes, 
sir. 

Q. Were these paid by your own money or were these 
paid out of money that was advanced to you as part of 
this transaction? A. They were paid out of moneys ad¬ 
vanced to me as part of that transaction. 
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Q. You mean to say there was an advance made to you 
prior to November 30th? Is that what you are telling us? 
A. On or about that date. I was either given an advance 
as of that date or informed that I could pick up a check, 
either on that date or the following day. 

71 Q. So, relying upon that fact, that information, 
you went ahead and drew your own check? A. Yes. 

Q. In the payment of this November 30th check, specifi¬ 
cally? A. Yes, that is right. 

Q. What security from Mrs. Cabell did you have for 
these advances ? A. A simple agreement, as I recall, drawn 
and signed, drawn by me and signed by Mr. and Mrs. 
Cabell. 

The Court: Who was it signed by, Mr. and Mrs. Cabell 
and who? 

The Witness: By me and Mr. and Mrs. Cabell. 

By Mr. Lombard: 

Q. Was this a written agreement? A. Yes. 

Q. Do you have it? A. No. 

Q. 'What did you do with it? A. Some of my papers, 
I don’t know where they are. They were either lost or 
stolen. 

Q. You mean the written agreement is no longer avail¬ 
able? A. I don’t have it. 

Q. What did it provide? A. As I recall, it pro- 

72 vided that I was able to perform certain services and 
they would, in turn, execute certain notes in exchange 

for said services. 

Q. Did it spell out the terms of the notes? A. I would 
say certainly—yes, I think it did spell out the exact amount 
of the notes. 

Q. And the way they were to be paid? A. Yes. 

The Court: You say this agreement provided if you 
w’ere able to perform certain services, that they would 
execute certain deeds of trust? 

The Witness: Yes. 
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By Mr. Lombard: 

Q. And on the strength, then, of this written agreement 
that you had with Mr. and Mrs. Cabell, you went ahead 
and made these advances of money and paid these obliga¬ 
tions that were urgent, is that your story! A. Yes. 

Q. The written agreement between you and Mr. and 
Mrs. Cabell represented the terms of the transaction as it 
was finally closed up. Did it provide for one note in the 
amount of $5,950 and another note in the amount of 
$4,250! A. I don’t recall specifically that it did. I do 
know that there was an agreement made providing that 
certain matters in the Cabell estate had to be taken care 
of, and whether the exact amount of the two notes, 

73 which finally resulted, was recited or whether the 
matter was amended I cannot swear to, but I do 

know that an agreement was made. 
*•*#••*• 

The Court: How much money was it and when, so we 
will know*! 

The Witness: I have here my bank book which showed 
deposits at the time that this business w’as made and I am 
only positive as to the $6,000 deposit, as to the date and the 
amount because that w’as the only one w’hich I certainly 
would not forget the amount of because of the size of the 
check, for one thing, and I had some difficulty clearing it. 
The Court: What w r as the date that you got the $6,000! 
The Witness: The $6,000 cleared on December 14, 1949. 

By Mr. Lombard: 

Q. Do you know wffien it wras deposited? A. It wras 
deposited about, I w r ould say, the 8th or 9th because 

74 it took several days to clear from the information 
I could secure from the bank. I didn’t bother to 

get it. 

The Court: Is that the last of the deposits! The $6,000 
is the last; did you not testify that that w r as the last? 
The Witness: Yes. 
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The Court: What were the other ones ? Can you identify 
any of the others? 

The Witness: I show a deposit on the 7th day in the 
sum of $556.66. 

The Court: The 7th day of December? 

The Witness: The 7th day of December. 

By Mr. Lombard: 

Q. Mr. Demouy, let me ask you this: Had you received 
any deposits prior to that time? A. I think I did. 

Q. But you are not sure? A. No. 

Q. You have shown us, by checks, that you had paid 
out approximately four or five hundred dollars prior to 
that time. A. Yes. 

Q. Can you tell us where that money came from? A. Yes. 
Q. WTiere ? A. I do know that I had some money in the 
bank. 

75 Q. Of your own? A. Of my own. 

The Court: WTiat w’as the amount, if there was any 
other? Was it large or small? 

The Witness: There were small amounts advanced to me 
on the representation that necessitated going ahead and 
doing something if a loan was to be made. 

The Court: W’ho advanced that to you? 

The Witness: The money was given to me by Mr. 
Bottcher. 

The Court: You mean you had received that prior to this 
$556 and $6,000? 

The Witness: Yes. There w T as some money received 
prior to that. 

The Court: Was Mr. Bottcher aware of this? I mean 
wnre you making these payments wdth his knowledge? 
The Witness: Yes. 

• ••••••• 
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76 By Mr. Lombard: 

Q. Will you tell us, Mr. Demouy, by consulting these 
checks, how much money you did pay out on this trans¬ 
action before the notes were actually signed? A. May I 
have the question repeated? 

The Court: Yes. 

(Pending question read.) 

The Witness: I have a total here of $2,172.95. 

*••••••• 

77 Q. Can you tell us, Mr. Demouy, how much of 
that was your money and how much was money that 

was advanced to you? A. I am of the opinion that, as of 
that date, the entire amount had been advanced to me. 

Q. As of what date? A. After the first payment- 

Q. The first payment by whom and of what? A. First, 
I would say certainly within, if not the same date on which 
I made a payment, or the first payment, in Mrs. Cabell’s 
interest, I received a check or cash from Mr. Bottcher in 
consideration of the pledges made. 

Q. Pledges made by whom? A. By Mr. Bottcher; Mr. 
Meredith. 

78 Q. To you? A. Yes. 

Q. What kind of pledges were they? WLat do 
you mean by “pledges”? A. That moneys would be ad¬ 
vanced to take up these notes. 

Q. Who told you that the money would be advanced to 
take up these notes? A. A commitment was made. 

Q. Who told you? A. Mr. Bottcher. 

Q. When did he tell you that? A. The exact date I 
don’t know. 

Q. But it was before you made this first disbursement 
on November 30th, then? A. Yes. 

Q. Then did Mr. Bottcher make the statement that he 
would take up certain notes and were the notes specifically 
identified? A. No. 
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Q. They were not. Would they be notes that were pro¬ 
vided for in this written agreement that you mentioned 

between you and Mr. and Mrs. Cabell? 

#*•••••• 

79 Q. Well, to bring ourselves up to date, Mr. De- 
mouy, are we clear that we are talking about what 

you just said was a commitment made to you by Mr. 
Bottcher that these notes would be taken up ? My question 
is, What notes? You are saying this happened on Novem¬ 
ber 30th. On that date I want to know what notes? A. 
There had been considerable discussion prior to the ad¬ 
vance of any moneys by me or by Mr. Bottcher. 

Q. What notes, Mr. Demouy? A. There were at that 
time, as I recall, no notes. 

Q. What did you mean when you just said there was a 
commitment from Mr. Bottcher to you that these notes 
would be taken up? A. Notes were proposed. 

Q. Proposed notes? A. Yes. 

Q. Concerning which you had a written agreement 

80 with Mr. and Mrs. Cabell? A. That there would be 
notes, yes. 

«*#*••*• 

81 Redirect Examination. 

By Mr. Cahill: 

Q. Mr. Demouy, this agreement that you referred to 
signed by Mr. and Mrs. Cabell, what was the nature of it? 
A. Well, as I recall, I had been solicited to do certain 
things or to try to accomplish certain things for her. 

Q. Was it an agreement retaining you to try to procure 
a loan? A. Yes, that is right. 
**•*••*• 

82 Q. Do your records disclose that you received a 
payment of about $315.50 on the 2nd day of De¬ 
cember, 1949? A. I don’t have the record. 

Q. Do you have any recollection concerning that? A. 
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No. I suppose I did receive it. He may have the signed 
statement that I did receive it. 

83 Q. Did you represent to Mr. and Mrs. Cabell that 

84 you could advance the money? A. Not personally, no. 

Q. Did you represent it to Mr. Bottcher or Mr. 
Meredith? A. No. 

Q. From your words or your conduct, was there any 
reason why any of these four people, Mr. and Mrs. Cabell, 
Mr. Bottcher or Mr. Meredith should have thought or con¬ 
cluded that you could have advanced it? A. No. 

#•**••*# 

By the Court: 

87 Q. You testified that you had this understanding 
with the Cabells that provided you were able to per¬ 
form certain services, that they would execute certain 
trusts. What were the certain services that you were 
supposed to perform? A. The paying off of certain bills 
that she represented or they represented that they owed 
that was against the property primarily but there were 
several accounts or judgments against the persons which 
naturally attached or perhaps could attach to the real 
estate and I could not serve them. 

Q. I am not asking you what you could or could not do. 
What I am trying to get you to tell me is what serv- 

88 ice you were to perform. A. To secure a loan by 
which means a then existing indebtedness could be 

paid off and, in exchange, new loans recorded. 

Q. Who paid you for what you were doing in this case? 
Who were you paid by, if you were paid? A. Well, a fee 
was charged and it was understood that a commission was 
being charged. Now, whether we considered that it was 
paid by the Cabells or by Mr. Meredith, I am not clear on 
it, because it was paid out of the proceeds of the loan. 

Q. You got the proceeds of the loan? A. That is right. 
Q. Don’t you know what was charged for that? A. Yes. 
Q. And who it was charged against ? A. It was charged 
against the Cabells. 
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Q. What was’that? A. I recall the sum of $350. 

Q. And so you received $350 for arranging the loans, 
is that it? A. Yes. 

*•*•••*• 

89 Mr. Lombard: Your Honor, I would like to move 
for a judgment in behalf of the defendant. On the 

evidence produced, the plaintiff has not made out a case 
for equitable relief in this action. The plaintiff has not 
borne the burden of showing that there was the usurious 
contract here of which the present holder of the notes was 
aware or had any reason to be aware. Therefore, I ask 
the Court to grant a judgment in favor of the defendant 
at this point. 

The Court: The motion is denied. 

*•**•••• 

Maurice M. Meredith, 

one of the defendants, was called as a witness in his own 
behalf and, being first duly sworn, was examined and testi¬ 
fied as follows: 

Direct Examination. 

By Mr. Lombard: 

90 Q. You have heard the testimony of Mrs. Cabell 
and Mr. Demouy concerning a visit by you, Mr. 

Bottcher, and Mr. DeMouy, to Mrs. Cabell’s place of busi¬ 
ness. Wiiat can you tell us about that visit? A. That is 
simply an absolute unvarnished lie. 

Q. Did such a visit ever take place? A. The visit by 
those three parties at one time did never take place. 

Q. Did you ever visit the place with either one of those 
parties? A. Yes; once with Mr. Demouy. 

Q. Will you tell the Court what transpired on that visit? 
A. I went out there one evening and met Mr. Demouy, 
at Mr. Bottcher’s suggestion that I might meet him and 
have dinner, that is at the Cabells, and it would give me 
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an opportunity, if I wished to look over the property, to 
make an appraisal of my own, to look over the chattels 
and the real estate. 

Q. Approximately when was this, Mr. Meredith? A. 
That was sometime in the latter part of November. 

91 I cannot give you the exact date. 

Q. Did you talk with Mrs. Cabell while you were 
there? A. Yes. 

Q. What did that conversation consist of ? A. That con¬ 
versation consisted of very little other than social conver¬ 
sation. There was no discussion of terms of this note that 
I understood was in existence that I was to purchase. 

Q. Had there been any prior discussion with anyone 
about the possibility of a note being available out there? 
A. Yes. 

Q. Who was that discussion with and what did it con¬ 
sist of? A. Entirely with Mr. Bottcher. 

Q. WTiat was the gist of your arrangement or under¬ 
standing with Mr. Bottcher? A. Mr. Bottcher called me 
and asked me would I be interested in purchasing these 
two notes that have already been properly identified, in 
the amount of $5,950, $4,250 and the dates. 

Q. When was this? A. This was shortly before this 
visit, close to the latter part of November. I guess it was 
a day or two or perhaps three days before I went out. 

Q. Can you tell the Court something of the details 

92 of your conversation with Mr. Bottcher when he 
called you about these notes ? A. He asked me would 

I be interested in purchasing them. 

Q. Did he describe the notes? A. He described the 
amounts. He indicated the monthly payments, and that 
is all. 

Q. Did he tell you whether or not interest was included 
in the payments? A. Yes, definitely. 

Q. Or was in the contract? A. He indicated the face 
amount of the notes totaling $10,200 which would include 
interest. 


41 


Q. This was sometime prior to the end of November, is 
that right? A. Yes, that is correct 
Q. What was vonr response to Mr. Bottcher when he 
asked you if you would be interested in purchasing these 
notes? A. I told him they seemed to be very large in 
amount. I was concerned about the security. I asked him 
what the property was like, what evidence of value there 
was in the property which he indicated to me. 

A. He stated to me that there was a first trust and 

93 I believe he stated at that time it was held by Eastern 
Building and Loan Association; certainly held by a 

building and loan association. He indicated the amount 
of the present balance and what it had been originally. 
He pointed out to me that that was a very good criterion 
of the value in the property. 

Q. What was that? Do you recall what those figures 
were? A. I think he told me originally the first trust, in 
1947, was $10,500 and paid down at that time to something 
around $8,500. 

Q. So did you and Mr. Bottcher arrive at any conclusion 
during this conversation? A. It was decided quite defi¬ 
nitely that I w’ould purchase those notes. However, Mr. 
Bottcher suggested- 

Q. Was there any contingency in that? A. The con¬ 
tingency, of course, if you want to call it that, was the 
completion of payment for the notes. I pointed out to him 
that I did not have that amount immediately at hand, that 
it would take some time to get it together. 

Q. So what was arranged ? A. He said it would be sat¬ 
isfactory to pay him in installments. However, he could 
not consider the notes, of course, purchased unless I w*as 
sure I could go through with it and until the final 

94 payment was made, there would be no purchase. 

Q. And your arrangement with Mr. Bottcher was 
that the notes did not become yours until you made the last 
payment, is that right? A. That is correct, yes. 

#•••*•* * 
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Q. Did you and Mr. Bottcher have any provision 

95 in your agreement for the possibility that you would 
make some payments and then not be able to com¬ 
plete the transaction? A. Well, he pointed out if there 
was no final payment, there was no sale. 

Q. In other words, if you had not completed the trans¬ 
action, you would have gotten your money back and he 
would have kept the notes? A. I would assume so. There 
was nothing in writing to that effect. Certainly, that was 
clearly understood and I told him I would have to get it 
together in installments and he didn’t consider them paid, 
he said, until I had paid all of it and I, of course, could 
not have considered it either. I don’t know what would 
have happened in that event but I would have assumed I 
would have gotten my money back. 

The Court: Weren’t you aware that your money was 
being used to pay the bills in connection with the property? 

The Witness: I was not aware of anything with respect 
to where that money was going until I got notice from Mr. 
Bottcher that he had transferred it to Mr. Demouy on 
those installments, as I paid the installments. I then real¬ 
ized what he was doing with the money. He was transfer¬ 
ring it to Mr. Demouy. That covered about three payments, 
$500 payment, I believe, $6,000 and one of the others. 

The Court: If there was no purchase until you had paid 
the last of it, why wouldn’t you have instructed him 

96 to hold all those payments until you got it all 
together? 

The Witness: I had no reason to doubt the integrity of 
Mr. Bottcher at that time. I had no reason to doubt his 
integrity. It was the only way I could give evidence to him 
that I was trying to get it together and, of course, I had 
fairly good reason to believe that I could. 

By Mr. Lombard: 

Q. When did you first learn that these payments were 
being made in installments ? 

*•#•••** 


A. I think, in his memorandum of December 8th. I don’t 
believe I have it but Mr. Bottcher referred to it, it seems 
to me. I don’t have it here with me. I may have it in 
my file. 

###*••#• 

Q. Did you ever tell Mr. Bottcher that he should go 
ahead and transmit these installments to Mr. Demouy? 
A. No. 

Q. Did he ever ask you if that was all right? A. No. 

Q. Going to other testimony of Mrs. Cabell, who testi¬ 
fied that on Friday after Thanksgiving, in 1949, you vis¬ 
ited her in company with a young woman, what can 

97 you tell us about that visit? A. That is an abso¬ 
lute untruth. 

Q. Did you ever visit her place in company of a young 
woman? A. Never. 

Q. How many times have you been in Mrs. Cabell’s place? 
A. Once. 

Q. And who was with you at that time ? A. Mr. Demouy. 
Q. That is the only time? A. That is right. 

Q. When was that? A. That was sometime, as I said, 
the very last part of November. I can’t give you the exact 
date. 

Q. You never went there with Mr. Bottcher? A. Never. 
Q. Did you ever discuss the terms of this transaction 
with Mrs. Cabell? A. Never. 

Q. Did you ever discuss the terms of this transaction 
with Mr. Demouy prior to December 15, 1949? A. No. 

Q. What was your agreement with Mr. Bottcher as to 
the amount that you were to pay for these notes? A. We 
agreed that I would pay $7,450. 

98 Q. How was that amount arrived at ? 

A. $7,450. It figured out something not too heavily in 
excess of 6 per cent when you realize the face amount of 
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the notes includes all of the interest that she agreed to pay 
and I don’t remember the exact details of the computation. 

«•*#•*#«» 

Q. Then how did you and Mr. Bottcher arrive at this 
$7,450 figure? Was it a compromise or was it just a calcu¬ 
lation or how did you arrive at it? A. It was a compro¬ 
mise. He suggested, at first, he might offer it to me at 
$8,000. I pointed out to him that that seemed to me to be 
exceptionally poor for the size of the notes. We finally 
arrived at that figure by agreement and bargaining. 

***#••** 

99 Q. At that time that you were out there, when 
you saw part of the house, did you go through the 

house and examine it? A. I went through—I had dinner 
in the basement with Mr. Demouv. After dinner we walked 
back to the rear room, the kitchen, and looked at some of 
these chattels which were included in the third trust. We 
went on upstairs and looked at some of the furnishings 
there and that is as far as we went. We did not go through 
the house, cellar to the garret. 

Q. What was the purpose of that inspection? You say 
you went upstairs and looked at the furniture and so forth. 
A. The purpose of inspection primarily was to get some 
idea what the place looked like, to get some sort of appre¬ 
ciation for the person who was the maker on the notes. 
• **••#** 

100 Q. There has been some conversation about a 
$1,300 note, Mr. Meredith. What was that note 

given for? A. It was given for four delinquent monthly 
payments; one due April 15,1950, the second one due June 
15, 1950, the third one due July 15, 1950, and the fourth 
one due August 15, 1950. 

Q. When was the note given? A. The note was actually 
not given until dated, and it was dated the 16th of August, 
1950 and was given shortly thereafter but the payments 
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did not begin until October 16, 1950. The delinquent month¬ 
ly payments went back to April 15, 1950. 

Q. When was that note finally paid? A. I should add 
there were other matters that went into that note besides 
those delinquent payments. There were insurance items. 
The Court: How much was the insurance? 

The Witness: I can’t tell you. I don’t know. 

101 Q. Who negotiated the note? A. Mr. Bottcher 
negotiated it with Mrs. Cabell. 

Q. Do you have a letter from Mr. Bottcher concerning 
that note? A. I don’t believe I have any letter on that. 
At least I haven’t it in my records that I know of, 

Q. When was that note paid off, Mr. Meredith ? A. That 
note was paid—the last payment was made March 29,1952. 
• ••••••• 

Q. According to your records, Mr. Meredith, how much 
is presently due you on the note, the deed of trust under 
which foreclosure was sought here? That was the note 
in the amount of $5,950? A. $3,167.52. That is as of 
November 1, 1952. 

• ••••«•• 

Q. How much is due on the other note? A. $660 as of 
November 1,1952. That was the date of the last payment. 

Q. Both of these figures are with interest as of November 
1, 1952? A. 1952, yes. 

Q. Are there any other figutes that should be 

102 considered in this final accounting? Do these figures 
include the interest on any delinquent payments? 

A. Those figures include interest computed after a pay¬ 
ment became delinquent. 

Q. What is the total amount, then? A. On both notes? 
Q. Yes. 

• ••••••• 

A. The correct figure on the second is $5,157.52 and on 
the third, $660. 
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Q. Plus interest from November 1, 1952. That is the 
amount that you hope to recover? A. Yes. 

103 Q. If the $1,300 note was considered as being 
still a matter of litigation here and it was for some 

reason or another voided, my question is how much would 
you have to add to this amount that you have given us to 
give credit for the actual delinquent payments that were 
incorporated in the $1,300 note? 

A. When I took this person’s note I gave her full credit 
for all delinquent payments that the note covered 

104 and, therefore, in subsequent payments that I re¬ 
ceived I applied them to the oldest payments due on 

any of the notes and certainly these were the oldest pay¬ 
ments due. 

The Court: What were these payments for April, May, 
June and July? You didn’t state the amount. 

The Witness: $230 a month each, and then there was also, 
Your Honor, other charges that went into there. Mr. 
Bottcher arranged with Mrs. Cabell for her benefit, in¬ 
surance. I don’t know but it seems to me there was some¬ 
thing else in connection with that and then, of course, in¬ 
terest was computed for the period from April 16, 1950, 
until the termination date of March 16, 1952. That was 
the date of the last payment; almost two years of interest 
in there. There was no additional interest on the $1,300 
note either. That includes 6 per cent interest broken down 
in equal monthly payments, $74.24 a month, I think it is. 

The Court: At $230 each, that would be $920 for the 
payment ? 

The Witness: Yes, that is correct. 

The Court: And if there were two years’ interest, that 
would be less than $10 a month? 


47 


The Witness: Yes, Your Honor, somewhat less 
105 than $10 a month but there was also some insurance 
that was included in that. Mr. Bottcher either paid 
that on behalf of Mrs. Cabell or advanced money to her 
to pay. 

***••••• 

107 Cross-Examination 
By Mr. Cahill: 

Q. Mr. Meredith, wdiat is your occupation? A. I am a 
political scientist. 

Q. Where are you employed? A. I am not presently 
employed. I am retired for disability; Civil Service. 

• #**•**• 

109 Q. I show you Plaintiff’s Exhibit No. 3, Mr. Mere¬ 
dith. Is that the note on which those payments were 
applied? A. Yes. 

Q. There are no applications on the note itself, no notices, 
no figures on here to indicate those payments, are there? 
A. No. 

Q. Mr. Meredith, you testified yesterday that that note 
was given to take up four overdue payments on the two 
notes, secured notes, is that correct? A. And some other 
costs, insurance and interest. 

110 Q. What were those other costs? A. Insurance. 
Q. How much was the insurance? A. I can’t tell 

you. That was a matter that was arranged between Mrs. 
Cabell and Mr. Bottcher. It was a payment in her behalf 
or given to her. 

Q. How much was the interest? A. I can’t tell you the 
exact amount of the interest but it was computed from 
the time those payments were delinquent in 1950 until 
the maturity of the note in March, 1952. 

• *•••••• 
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115 Q. You testified yesterday, I think, Mr. Meredith, 
that you made a visit to the Cabell house in No¬ 
vember. A. Yes, I believe it was sometime in November, 
the latter part. 

• ••••••• 

Q. And at that time did you have any notes or had any 
notes been exhibited to you? A. No. 

Q. I think your testimony was that your purpose was 
to appraise the property to satisfy yourself, is that correct, 
as to its value ? A. I wanted to get some appraisal of the 
property, not a full appraisal because I had already gotten 
an idea of that by virtue of the first trust that had been 
placed and I also wanted to get some idea of Mrs. Cabell’s 
business, what its potentiality would be in paying the 
amount for the notes, $230 a month. 

Q. What would be your idea as a result of that inspection 
of the value of that property? A. I would have as- 

116 sumed at that time that it was worth—this is very 
rough—probably $17,000 to $18,000. That would be 

on a rather quick sale. Perhaps it would be worth more 
on favorable financing. 

117 Q. Is it not so you were to receive $120 on the 
second trust and $110 on the third trust? A. That 

is what they called for, yes. 

Q. Is there any reason why payments ceased to be 
credited on the second trust there in 1950 and all of the 
payments were credited on either the unsecured note or 
the third trust note? 

The Witness: The reason the payments ceased to be 
credited was because Mrs. Cabell was not making enough 
payments to keep it current. She was badly in arrears. 

• ••••••• 

118 Q. What would you do with the payment of $120 
a month? A. If I received a payment of $120, I 
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would apply it to the oldest payment due on any of the 
three notes. 

Q. I show you the third trust, does that call for a 
monthly payment? A. It calls for $110 per month. 

The Court: You mean if the payment were sent to you 
on the deed of trust note that called for a payment of 
$120 a month, that you would take that and apply that 
to some other note rather than the one that it was sent on ? 

The Witness: I would not apply a payment just because 
it was $120 to that note because it happened to equal the 
amount called for in that payment. 

I would apply the payment, whenever they were received 
in various amounts in all sorts of ways, endorsed checks, 
small amounts, large amounts, I would apply them on the 
oldest payments due on those notes except for the third 
trust later on. I realized the third trust matured one year 
before the other and I applied more of the payments on 
the third. 

The Court: You knew when these people sent you these 
payments, that this $120 payment was sent on a particular 
note, did you not? 

119 The Witness: There is some indication that that 
was the way they wanted to apply it but I did not 
feel I was obligated to apply it. They didn’t send me $120 
and $110 and say “This is for this and this is for this.” 
They would frequently send me $230 but they would send 
me odd amounts and I would apply it on the oldest amount 
due as far as possible and the note represents the very 
oldest payments due. They go back almost to the begin¬ 
ning of the note dated April, 1950. 

#*•••**• 

Q. Referring to the side note, Mr. Meredith, so far you 
account for approximately $1,030 including the deferred 
payments and the interest thereon and an uncertain sum 
of insurance. Are there any other matters included in 
that $1,300? A. As I have just tried to tell you, sir, I 
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don’t know what they were. I do know there was some 
insurance. 

Q. That is the only one you know? A. That is the only 
one I know. 

Q. Does the sum $60 or $66 signify anything to you in 
connection with that insurance? 

*••••••• 

The Witness: No, it does not. It seems to me that Mr. 
Bottcher, in his deposition, mentions a sum of that 

120 kind as part of the amount that was incorporated 
here, but I don’t recall. It sems to me he did say 

something about $66. 

4 J 

Q. What else, then, have you? You have given us two 
figures that approximated the interest and the insurance, 
and that comes to $1,030. A. I believe I have repeatedly 
testified I don’t know how much went into the note. I 
know four payments, totaling $920 went in. 

The Court: Sir, don’t you have some record that 

121 would give you the information as to these different 
items ? 

The Witness: Your Honor, I don’t have, on that point, no. 
The Court: You have to report your interest in your 
income tax returns. I would think you would have all your 
interest payments available. 

The Witness: That is correct, Your Honor, and I did 
have some memorandum of this at the time but I don’t have 
details on how much went into that in addition to the $920. 
I think Mr. Bottcher would be in the best position to give 
that. 

By Mr. Cahill: 

Q. It is your account, Mr. Meredith. You should know it. 
A. I realize that. I did have certain memoranda on that 
at one time in the over-all but I don’t recall. 

*••••••# 
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122 Q. When did you start dealing with Mrs. Cabell 
directly? A. In any significant capacity, after 

October, 1951. 

*••*•••* 

Q. How much, Mr. Meredith, has been paid by or for 
the Cabells to you since the beginning of this transaction? 
A. $5,479.60. 

Q. Isn’t it a fact, Mr. Meredith, that you have received 
$6,396.72 according to that accounting? A. Actual cash or 
check, the figure I gave you. 

Q. Just the payments that you received; $6,396.72 ac¬ 
cording to Plaintiff’s Exhibit No. 5 which you say is a 
correct accounting? A. Including the credit on the 

123 four overdue payments, it would equal that figure. 

Q. In other words, you received $6,396.72 from the 
Cabells or to their accounts? A. With the credit on those 
four payments, yes. 

Q. Would you tell me whether there are any credits on 
these notes? A. No, there are not. 

Q. I believe you testified also, Mr. Meredith, that you 
got these notes from Mr. Bottcher, is that correct ? A. Yes. 
Q. If you bought them from Mr. Bottcher, is there 

124 a particular reason why he did not endorse them 
without recourse? A. I could not say. 

Q. So that although they supposedly came to you through 
Mr. Bottcher, he is not a party to the notes ? A. I bought 
them from Mr. Bottcher. 

*#*•••#* 

125 Q. Did you ever insist on having a certificate of 
title so that you would know the title was in good 

shape as of the date the notes were made and recorded? 
A. Not then. 1 was quite ignorant of those things at that 
time. 

Q. So this was entirely unrelated to anything you were 
familiar with? A. Pretty much a sideline, yes. 
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Q. Figuring on the amount that Mr. Demouy testified 
he advanced for the Cabells and that Mrs. Cabell acknowl¬ 
edges was received, the discount on this would be 52 per 
cent; that is, you advanced $6,700 and took back $10,200. 
Is it customary for you to buy notes in that ratio! A. I 
don’t know exactly what Mr. Demouy advanced but there 
is no such discount like that whatsoever. 

Q. Did you figure the discount at the time! A. No; I 
didn’t figure it exactly but it certainly does not figure 
at that. 

The Court: Did you figure it approximately! 

The Witness: Your Honor, I suppose I did at that time 
but I don’t know what it figured. I am sure I did but after 
I made the commitment for the purchase of the notes, 1 
no longer referred to it. It was a deal that was made but it 
certainly is an extremely modest discount in any way. 

126 By Mr. Cahill: 

Q. Did you see the notes, Mr. Meredith, before you 
allegedly bought them! A. No, sir. 

The Court: When did you see them for the first time! 
The Witness: When they were sent to me. 

The Court: When was that! 

The Witness: About the first part of January, 1950. 
The Court: Didn’t you think it was extremely odd at 
that time, when you got them and saw that the notes w’ere 
dated December 15th, didn’t you think that w r as very odd 
that they w^ere dated December 15, 1949, when you say it 
had been represented to you that the notes were in exist¬ 
ence in November? 

The Witness: I didn’t think anything about it at all. 
I know nothing about the date on those notes until I got 
them. 

*##*••** 

The Court: Even after you saw the notes with the 

127 date on them of December 15, 1949 you still thought 
that they were made in November? 
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The Witness: I still thought that the notes were made 
in November. The fact of the dating—I assumed 
that the dating could be made later on. They might 
have been made later for all I know. I have now learned, 
for instance, about the recording time on notes after 

128 the dates. I didn’t know a thing about it at that 
time. 

*•**•••• 

By Mr. Cahill: 

Q. Mr. Meredith, do you have in your files here a copy 
of a memorandum that you gave to Mr. Bottcher on or 
about December 8, 1949? 

«>**#••** 

A. I don’t appear to have that with me. I do recall one 
that was referred to by Mr. Bottcher in the deposition. 

Q. Do you recall the substance of that memorandum? 
A. It was his memorandum to me, sir? 

129 Q. No. That is a memorandum signed by you, Mr. 
Meredith. A. It was receipted by me. It was Mr. 

Bottcher’s memorandum to me indicating the disposition 
of moneys. 

Q. Which you accepted? A. Yes. 

Q. Can you tell the Court what date showed in that mem¬ 
orandum as the first payment made on this Cabell trans¬ 
action ; what date showed ? A. I believe it was December 
2nd. 

Q. And on December 2nd you authorized Mr. Bottcher 
to take some of your funds and have them expended for 
the benefit of the Cabell transaction? A. I did not. 

Q. What did you do? A. I paid Mr. Bottcher—that is 
the wording he put in the memorandum—but I did not 
authorize him to transfer to anyone, Mr. Demouy or other¬ 
wise, the use he made of those funds. 

Q. Is it a fact that that money was in Mr. Bottcher’s 
hands from other funds ? A. The $300 and something pay¬ 
ment was, yes. 
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Q. Do you recall when the second payment shows in that 
memorandum? A. I believe, according to what Mr. 

130 Bottcher testified, and I believe that is correct, De¬ 
cember 6th. 

Q. Did you instruct Mr. Bottcher then to make further 
advances of this money? A. I did not instruct Mr. Bottcher 
to make further advances. 

Q. How much did that payment total? A. I believe that 
was $6,000. 

Q. Was it $693.66? A. Perhaps it was. The second was 
$633. 

The Court: WTiat was the first one on December 2nd? 
Mr. Cahill: $315.50. 

The Court: Is that correct? 

The Witness: I believe it is. I can only say that Mr. 
Bottcher read from that memorandum at that time. I recall 
it sounds correct 

By Mr. Cahill: 

Q. We just want your recollection of it, Mr. Meredith. 
Have you seen the cancelled $6,000 check that you just 
referred to? A. No, sir. 

Q. To whom did you endorse it? A. To the best of my 
recollection, to Mr. Bottcher. 

Q. Are you certain of that? A. Not positive, but I am 
quite sure. I wouldn’t know anyone else that I would 
endorse it to. 

131 Q. Will you tell us why, in 1952, although you 
admit getting $230 or more per month only $155.39 

in the last two months was applied on the second trust 
although $230 for a period of eight or ten months was 
applied to the third trust? A. Because the third trust 
came due a year ahead of the second trust. 

Q. Was it due when those payments were made? A. 
The payments on the third trust were due and overdue. 
I applied no payments ahead of due time. 
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Q. But you did know that the third trust called for 
application of payments of $110 per month, is that 

132 correct? A. That is correct. 

Mr. Cahill: I think that is all, Your Honor. 

By the court: 

***#••** 

133 Q. You didn’t think it was necessary to make 
some inquiry as to why you could buy notes that 

amounted to $10,200 for about $7,000? A. I was told by 

Mr. Bottcher in his own words- 

Q. I don’t want you to tell me what Mr. Bottcher told 
you. I want to know the inquiry you made. A. The in¬ 
quiry I made was of him and he advised me I was what 
was a holder in due course. He represented that he had 
legal counsel. 

Q. He represented to you that he was the owner of the 
notes? A. I don’t think he made the statement one way 
or another on that, as I recall. He had the notes available. 
Q. Did you consider that he was the owner of the notes ? 
A. I didn’t consider that he was nor did I consider 

134 that he was not. I don’t know. 
*#•*•••# 

Redirect Examination. 

By Mr. Lombard: 

*#*••••• 

Q. Did you place any reliance on the things that Mr. 
Bottcher told you concerning these notes, or did you make 
further checks, or just what was your relationship in that 
regard? A. I placed heavy reliance on Mr. Bottcher be¬ 
cause I felt that he was a man who had a position in the 
community, in the business world. He is a general 

135 agent for many insurance companies. I know he 
represents the Aid Association for Lutherans. He 

has to have a high reputation and I relied very heavily 
on his appraisal in matters of this kind and his judgment. 
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I was employed by the Government. I was employed as 
a professional man at the time and I did not, in many in¬ 
stances, look further behind notes that were being offered 
to me. In the Cabell transaction, I happened to do so. 
There were other instances 'where I purchased notes from 
Mr. Bottcher where I have never seen the property to this 
day. He knew that. He knew that I placed a great deal 
of confidence in his judgment. 

The Court: In this case did you make any inquiry of 
him as to whether usurious charges were involved in this 
note? 

The Witness: I believe I asked him whether this matter 
was legal. I don’t recall any question about usurious 
charges but he assured me that my position was legally 
correct, sound. 

By Mr. Lombard: 

Q. Did he give you any basis for that statement? Not 
being a lawyer himself, did he make any reference to state¬ 
ments from counsel that he had received on the subject? 
A. Yes. He indicated that he had from Vail W. Pischke. 

The Court: Why did he tell you that? Was that because 
there w'as a question in your mind? 

The Witness: There was not a very serious question, 
Your Honor, but I did ask him whether these notes, 
136 and there were others that I had purchased from 
him, were legally sound. 

By Mr. Lombard: 

*•**•••# 

Q. There has been some testimony here concerning the 
payments and the way in which they were made and cred¬ 
ited on these various notes. Can you tell us which of these 
payments that are listed here were made -when they were 
due and which of them were made at some later dates, 
which were made after the payments had become delin¬ 
quent? A. I believe, except for the first three months, every 
payment that I received from Mrs. Cabell was badly over- 
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due, some as long as 11 or 12 months in all instances, 
practically. 

The application to the third trust paper was because, 
as I have said, it came due one year earlier. Mrs. Cabell 
kept telling me she was going to work this thing out; she 
hoped she could work it out. I knew that third trust would 
become due at that time and I felt that she might be able 
to work it out and she would have another year to pay on 
the second. 

Q. When you received these payments, was there any 
designation on the part of Mrs. Cabell as to which one of 
her obligations they were to be credited upon? A. 

137 Mrs. Cabell would pay Mr. Bottcher and Mr. Bott- 
cher would forward her remittances indicating that 

she desired them to be made, applied so and so on certain 
paper. 

Q. This is true of all of the remittances, all of the pay¬ 
ments? A. No, some of them. 

Q. Were any payments credited contrary to those in¬ 
structions? A. Yes. I credited some of them contrary to 
those instructions. I tried to credit them, as much as pos¬ 
sible, to the oldest payments due except for the difference 
between the second and third trusts and thereafter, both 
of them were badly in arrears and I then applied more 
of them to the third, as I said, because it came due a year 
earlier. She hoped to refinance. She kept holding out the 
hope that she could refinance and I wanted to avoid fore¬ 
closure. 

The Court: She didn’t consent that you would apply the 
payments differently than the way the notes called for, did 
she? 

The Witness: There was neither consent nor lack of 
consent. I didn’t communicate with Mrs. Cabell nor did 
she communicate with me on that point. 

»••••••* 

138 The Court: It is the second trust that you were 
endeavoring to foreclose on, was it not? 
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The Witness: That is the one on which formal notice 
was pnblished. 

The Court: And you didn’t apply anything on that since 
August of 1950 until September of 1952? 

139 The Witness: It was in September of 1952 that 
the third trust became paid up currently and, as 

soon as that happened, I took the remainder and applied it. 

The Court: In other words, for two years you didn’t 
apply any payment on the second trust? 

The Witness: Yes, Your Honor, that is correct. Could 
I add that the third, however, was delinquent; it was not 
paid either. 

By Mr. Lombard: 

Q. Mr. Meredith, will you tell us whether there was any 
way in which these payments could have been credited 
that would make both of these notes currently paid up? 
A. Absolutely none whatsoever. It was almost $3,500 in 
arrears at one time, I am positive. 

Q. So that regardless of the manner in which these pay¬ 
ments were credited, one or the other of the deeds of trust 
would have had to be delinquent? A. Absolutely, from 
almost the third month, the fourth month. 

Recross Examination. 

By Mr. Cahill: 

140 Q. Mr. Meredith, did you at the time or about the 
time this transaction was being considered, after 

you had been out, either before or after you had been out 
to the Cabell property, were you paying Mr. Bottcher any 
fees, compensation, commissions? A. Mr. Bottcher, I be¬ 
lieve, was getting $15 a month for collection on certain 
notes. 

Q. As your employee? A. Not as my employee. He 
preferred, he said, to make the collections. He wanted to 
keep his clients to himself. 
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Q. But they were your notes? A. They were my notes. 
Q. Did you pay Mr. Bottcher any commission on this 
particular transaction? A. No, sir. 

141 Walter R. Bottcher 

was called as a witness by counsel for the defendants and, 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination. 

By Mr. Lombard: 

-**•*•••* 

Q. Mr. Bottcher, will you tell the Court how you first 
learned about those notes, or when the fact of their exist¬ 
ence or as to anything else relating to those notes first 
came to your attention? A. I first saw r the notes on or 
about December 1 or 2, 1949, as I recall. 

Q. You saw the notes, the physical notes? A. Yes. 

142 Q. That had been typed up at that time? A. I 
don’t know that I recall whether they were typed or 

handwritten. I saw the notes. 

Q. Did you have occasion to communicate with Mr. Mer¬ 
edith concerning those notes ? A. As I recall, I sent a pen- 
-written memorandum from Elson A. Demouy, the man 

whom I presumed owned the notes, to Mr. Meredith. 

#••••#** 

Q. Then did you at that time or subsequently have a 
conversation with Mr. Meredith concerning his purchase of 
those notes? A. Yes, he discussed the matter wdth me. 

Q. Did you come to any conclusion or agreement at that 
time? A. He must have come to some conclusion about it 
because he ordered me to make a down payment on the 
note on December 2nd, I think it was, of $340, out of 

143 a little trust fund that I had of his. 

The Court: What was that date, sir? 

The Witness: December 2nd. 
»••••••* 
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Q. Had you seen the property that secured these notes, 
Mr. Bottcher? A. Yes, sometime during November, Mr. 
DeMouy at that time said he had been asked to refinance 
the property and I think he discussed, as I recall, with 
me the matter of whether or not I might have some sources 
where some of the insurance companies X represented might 
have funds that could be used to increase the first trust 
and he said also there would be a second or third trust 
possibly available. I don’t recall that too clearly but it 
was a refinancing proposition. 
«***••** 

144 Q. Specifically, was Mr. Meredith, did Mr. Mere¬ 
dith accompany you ? A. Mr. Meredith accompanied 

us one time and I don’t know which time it was. I was 
down there twice. 

Q. At this time, in the latter part of November, can 
you recall whether Mr. Meredith went to dinner or to 
lunch with you and Mr. Demouy? A. I can't positively 
recall. I believe it was in the latter part of November 
when Mr. Demouy and Mr. Meredith and I went to dinner 
at Mrs. Cabell’s. 

Q. The three of you did go to dinner there at one time? 
A. I believe we did. 

Q. But you are not sure? A. It is nearly four years 
ago and, to the best of my recollection, we did. 

Q. Was there any conversation with Mrs. Cabell on 
that occasion? A. Not in my presence. 

Q. Did you at that time inspect the property? 

145 A. Just in a casual way. When we looked at the 
front of the building, Mr. Meredith asked me what 

we would insure for. 

Q. Was it Mr. Meredith that asked you that question 
or was it Mr. Demouy? A. Someone asked me the ques¬ 
tion. I would prefer to change that answer to say some¬ 
body asked me to say what the insurance value would be. 
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It was Mr. Meredith or Mr. Demouy. I was in the insur¬ 
ance business and had placed insurance on a good many 
buildings at that time. 

Q. Did you discuss with Mrs. Cabell the creation of 
the notes? A. No, sir. 

Q. Did you ever, prior to December 15th, talk to her 
about the terms of the notes?? A. No, sir. If I can elabo¬ 
rate on that, I might say I didn’t know anything about 
the terms, until she became delinquent on the payments 
that we were collecting and then it was only in a general 
way. 

• ••••••• 

146 Q. In what capacity did you communicate with Mr. 
Meredith concerning the purchase of these notes, 

Mr. Bottcher? A. I sold Mr. Meredith a life insurance 
policy and he asked me if I had heard of any place where 
he could make more than 3 per cent on his money and, if 
I did, wrould I let him know. As a favor to him, I let him 
know frequently. We have requests for loans from people 
and I communicated a number of such requests to Mr. 
Meredith. 

147 Q. How much money did you receive from Mr. 
Meredith? A. That depends on how you put it. I 

didn’t receive any money personally at all. Mr. Meredith 
transmitted $7,450 through my office to be passed on to 
Mr. Demouy. 

Q. Was the money transmitted to you—how was this 
money transmitted? A. In these collections that we made 
on installment notes of his, he didn’t have a bank account 
and asked me would I put it in my bank account and set 
up a separate bank account for him. This was a temporary 
arrangement so I deposited collections. I sent a memo¬ 
randum to him. I wauld send the checks and memorandum 
to him. He would return it to me and then I wauld deposit 
the money in that account. He had a low balance and he 
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asked me to write a check on that account for $340. That 
was the first payment on the Cabell notes on December 2nd. 

My memorandum shows that he then brought in a group 
of checks totaling some $700 which I handed over to Mr. 
Demouv, also on orders of Mr. Meredith, for use in the 
purchase of the Cabell notes. 

148 Then Mr. Meredith brought in a $6,000 cashier’s 
check, as I recall it, which I handed over to Mr. 

Demouy and the balance of $440 was paid by another check 
out of this little trust fund. The total was $7,450. I gave 
an accounting to Mr. Meredith and he signed and approved. 

Q. Did you receive any compensation for your services 
in connection with this transaction? A. I received some 
compensation for services, yes, from Mr. Demouy. 

. How much was that, Mr. Bottcher? A. How much 
of it was for the Cabell matter, I don’t know. I received 
a check from Mr. Demouy for $178 and, to the best of my 
recollection, that included some insurance and included 
also some services I had rendered Mr. Demouy over a 
period of some time. 

• ••••••• 

149 Q. Will you explain to the Court, Mr. Bottcher, 
your arrangement with Mr. Meredith, pursuant to 

which you transferred these moneys to Mr. Demouy; just 
what was your agreement with Mr. Meredith? You have 
testified that he made the payments in installments or paid 
the amount of $7,450 in installments. 

I am particularly interested in what your arrangement 
was in the eventuality that he was unable, for any reason, 
to complete the transaction. What would have happened? 
A. Whenever I gave Elson Demouy or anybody else any 
money, I took a personal promissory note. 

Q. From Mr. Demouy? A. From Mr. Demouy; 

150 held the note until the transaction was completed 
and then destroyed the notes. That was always 

true. Sometimes he would give me a check, just a blank 
check for the amount which I would hold to secure the 
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thing, besides the fact that he was bonded and a licensed 
real estate broker. 

Q. Pursuant-A. That was not at Mr. Meredith’s di¬ 

rection. That was on my own personal action. 

Q. What would have been your action had Mr. Meredith 
not completed, after he had given you, say, a few hundred 
dollars or a few thousand dollars, and he found he could 
not get the rest of the money, what would have happened? 
A. I don’t know. Mr. Meredith okayed the payments for 
the payment of $340 for the notes. He did not tell me 
where the money was coming from. That was his business, 
not mine. I was not handling his financial affairs. 

Q. Did you have any arrangement with Mr. Meredith 
covering that eventuality? A. No. 

Q. You did not ? A. Mr. Meredith was handling his own 
financial affairs; I was not. I was an accommodation clerk. 
• ••••••• 

151 Q. Do you know who prepared the notes and deeds 
of trust involved in this transaction, Mr. Bottcher? 

A. I am reasonably certain that Vail W. Pischke, who 
had a desk in one of my offices at that time, prepared them. 
Q. Did you instruct him to prepare them? A. No, sir. 
Q. Do you know who did? A. I do not. They w r ere not 
my notes. 

Q. How much money did you transmit to Mr. Demouy 
pursuant to this transaction, Mr. Bottcher? A. $7,450. 

Q. Mr. Bottcher, do you recall your deposition which 
was taken on April 15th at Mr. Cahill’s office in this case? 
A. Yes, sir. 

Q. Do you recall on that date you were asked whether 
you knew whether Mr. Meredith had been on the 

152 premises prior to December 15, 1949? A. I don’t 
recall whether that question was asked or not. Was 

it? The deposition ought to show it. 

I think that that is substantially in line writh my present 
recollection. 

• ••••••• 
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Q. I am finding that difficult to reconcile with your pres¬ 
ent testimony that Mr. Meredith went with you and Mr. 
Demouy or that you think he did sometime later, in No¬ 
vember, to visit the property. A. Couldn’t he have gone 
alone ? 

Q. I beg your pardon ? A. Couldn’t he have gone alone ? 
Couldn’t he have gone twice? He called me on the phone 
one time and told me he didn’t think too much of Mrs. 
Cabell’s food. He had been down there, apparently, alone. 

Q. Alone or with somebody else? A. I don’t know wheth¬ 
er he was alone or with somebody else. He was there 
without me being there. 

Q. Was he ever there with you? A. I think he was. 

153 But you are not sure? A. As I stated before, I 
thought that he was there with Mr. Demouy and I. 

Q. When Mr. Demouy approached you about refinancing 
the Cabell property, did you understand that he was offer¬ 
ing these notes for sale only to Mr. Meredith? A. When 
Mr. Demouy approached me about refinancing the property, 
it was in a casual way. He said that Mr. Cabell used to 
cook at Olney’s, that he was going down there to look at 
a house. We had dinner. He mentioned he had a refinancing 
job to do for her if he could do it. It was a general dis¬ 
cussion. I don’t think it was discussed any more at dinner 
or later. 

Q. Did he give you any indication that the sale of these 
notes should be limited to Mr. Meredith? A. No. 

Q. Did you have any reason to believe to the contrary? 
A. I had it from his practice, that he would offer anybody 
notes for sale that would buy them. He was a broker with 
a number of sources, apparently. 

Q. These advances that you made to Mr. Demouy in this 
transaction, Mr. Bottcher, were they made pursuant to 
your general agreement with Mr. Meredith that he would 
purchase or did he specifically instruct you to pay out what¬ 
ever you had to Mr. Demouy? A. My memorandum 

154 shows that he instructed me to pay $340 which was 
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all he could spare out of his trust fund as a down payment. 

Q. May I see that memorandum, please ? A. It was the 
amount of $315.50, signed by Mr. Meredith. 

Q. This is dated December 8, 1949, and you testified that 
you made a disbursement on December 2nd. A. Let me 
take a look at it. 

Q. Isn’t this a memorandum from you to Mr. Meredith? 
A. It says right here (indicating) that it was disbursed on 
December 2nd. Here it says it was disbursed December 
2nd. The memorandum was dated the 8th. 

Q. Isn’t this an ex post facto approval by Mr. Meredith? 
A. No, it is not. I would not have paid the money out if 
he had not authorized it. I had no authority to pay it. 

Q. Since this memorandum vras not created until Decem¬ 
ber 8th and you made the payment on December 2nd, would 
you show us the basis for your payment on December 2nd? 
It could not have been this memorandum of the 8th because 
that was not created on the 2nd. A. It was a verbal ap¬ 
proval of Mr. Meredith by telephone or in person at the 
office to pay out $340 to Mr. Demouy for the purchase of 
the notes. Mr. Meredith ratified the thing, must have got¬ 
ten it on the 9th, ratified it and returned it. 

Q. Then on December 2nd, when you made this 
155 payment to Mr. Demouy, you actually had no written 
authorization from Mr. Meredith? A. Mr. Mere¬ 
dith did not care to authorize anything in writing, usually 
speaking. 

Q. Did he approve this? A. He ordered it paid or it 
would not have been paid. I have no authority to spend 
bis money unless he authorizes it; had no authority. 

Q. Mr. Bottcher, were you familiar with Mr. Demouy’s 
financial status in December, 1949? A. I hadn’t run a 
credit check on him. His reputation among leading brokers 
was that he was an up and coming broker. I had no reason 
to suppose that he was financially embarrassed in any way. 
He seemed to be doing quite a volume of business. I knew 
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considerable about his background and his family, some of 
the instructors at Howard University. 

• ••••••• 

Cross Examination. 

By Mr. Cahill: 

Q. Mr. Bottcher, I believe you testified that these notes 
were brought to you by Mr. Demouy. I show you the notes. 
At the time they were presented to you, the notes to which 
you were just referring, were there any dates on those 
notes? A. As I remember, they were not dated at the 
time. 

Q. Were they accompanied by a Recorder’s re- 

156 ceipt, a certificate of title or any other thing? A. 
No, sir, not at that time. 

Q. Any qualifying paper? A. They were signed though. 

***••##• 

Q. And Mr. Demouy, you say at that time, represented 
that these papers would, if the deal was made, come for¬ 
ward ? A. I wouldn’t say that, no. All I am saying is that 
Mr. Demouy presented these notes and there was nothing 
said about the future at all. I had not had a whole lot of 
experience with this sort of business at that time. 

Q. Did you represent to Mr. Meredith at this time 

157 that you owned these notes? A. Oh, no. 

Q. Did you represent to him that you were selling 
them? A. No. 

• ••••••• 

158 By the Court: 

Q. Did you represent to Mr. Meredith, in November, that 
the notes were already on the property, that the deeds of 
trust were already on the property? A. No, ma’am. 

Q. Did you make any representation to Mr. Meredith as 
to whether or not the deed of trust notes represented pur¬ 
chase money notes or loans or what? A. No, ma’am. The 
memorandum was brought in by Mr. Demouy. It was a 
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memorandum showing the face of the note and the purchase 
price of the note—I think there were two of them—and I 
passed that memorandum on to Mr. Meredith. 

Q. You had no other information to give him? A. I 
didn’t go behind the transaction that Mr. Demouy brought 
into the office. 

Q. Did you explain to Mr. Meredith that this was a re¬ 
financing, a loan that was on there? A. No. I don’t know 
to this day whether it was a refinancing or what it was but, 
in the November conversations with Mr. Demouy, he 
159 mentioned something about refinancing a first trust. 

*•••••#• 

By Mr. Cahill: 

Q. Mr. Bottcher, I show you a note for $1,301.24. Mr. 
Meredith is unable to explain to us all the items that are 
included in that note. He tells us there were four delin¬ 
quent payments amounting to $920 and that is the only 
thing he is sure of. It includes some interest and some 
insurance. 

He said, I think, you had the record of that. Would you 
tell us precisely what the consideration for that note was? 
A. We were collecting, taking the payments in and trans¬ 
mitting them on to Mr. Meredith and, at the request of 
Mrs. Cabell, one time she asked for a breakdown on this 
and Mr. Meredith furnished her, as I recall, a penciled 
memorandum something like this. 

Q. Will you give us that breakdown? A. I don’t have 
it. I sent it on to Mrs. Cabell. Mrs. Cabell has it. 

Q. You don’t know what it is? A. I don’t know what 
it is except from a letter. We searched our files and we 
wrote you a letter on April 16th telling you exactly what 
our knowledge of this instrument was. 

Q. And that letter states that there was $60 in there 
covering insurance on the lives of Mrs. Cabell and Mrs. 
Ways? A. Yes. 

The Court: Is that a single item of $60 or is it two 
items of $60? 


160 
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The Witness: No, ma’am. It is $30 on the lives of each 
of the women for, I believe, one year. That is what it is 
for, one year. 

By Mr. Cahill: 

Q. Did you make that note? A. No. 

The Court: You didn’t negotiate that note? 

The Witness: No, ma’am. That is to say, it -went through 
the office but the terms of the thing were not arranged 
by me. 

By Mr. Cahill: 

Q. Who were they arranged by, do you know? A. They 
would have to be arranged for by Mr. Meredith. I have 
no authority to arrange any of his financing affairs. 

Q. And, as far as you know, the arrangements for this 
note would have to be arranged by Mr. Meredith? A. They 
would have to be. I have no authority to arrange anything 
for him. 

Q. You know nothing except about the $60? A. 

161 I know there were some delinquent payments. I 
don’t know how many there were nor how much. 

• ••••••• 

162 Redirect Examination 

By Mr. Lomabrd: 

Q. Mr. Bottcher, this $1,300 note, did you have any deal¬ 
ings with it whatsoever at any time? A. Mr. Meredith 
reported that it was delinquent. Mrs. Ways came in and 
I told them that they were three or four or five months 
behind. We have a form that we send out with a copy to 

Mr. Meredith. Mrs. Ways came in- 

The Court: Who is Mrs. Ways? 

The Witness: Mrs. Ways is one of the makers of this 
$1,300 note, I think it is. She was a co-maker of it with 
her sister, Alice Cabell. She came in instead of Mrs. Cabell 
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and said that she would like to do something to bring this 
thing up to date so that the property would not be en¬ 
dangered by foreclosure. She submitted some kind of a 
proposition relative to her teacher’s pension, assigning 
some of it over to Mr. Meredith. 

I contacted Mr. Meredith on the telephone and told him 
what Mrs. Ways had said and it was finally agreed that 
Mr. Meredith would accept a note and he fixed the amount 
of it. I did not. I did not have anything to do with fixing 
any amounts but I know that the $60 for insurance 

163 was included in it because Mr. Meredith paid us 
the $60. 

Mrs. Ways and Mrs. Cabell did not have it and Mr. 
Meredith agreed to take a note for, I think it was, approxi¬ 
mately $1,300 to settle whatever the accounts were that he 
had owing from them. 

By Mr. Lombard: 

Q. And you conducted the arrangement with Mrs. Ways 
and Mrs. Cabell for the signing of this note? A. The note 
was drawn and Mrs. Ways and Mrs. Cabell came in and 
signed the note and I sent it to Mr. Meredith. 

Q. Who drew the note? A. I don’t recall who drew the 
note. It is my opinion that Mr. Pischke, who had a desk 
in our office, drew the note. 

Q. And then you presented it to Mrs. Ways and Mrs. 
Cabell for signature and sent it on to Mr. Meredith? A. 
Yes. 

Q. Did you have any discussion with Mrs. Ways or Mrs. 
Cabell as to what items were included in the base amount 
of this note? A. Not that I recall. 

Q. You simply presented a note for $1,300 and they 
signed it and that was all there was to it? A. Yes. I don’t 
think there was a whole lot of discussion about it because 
Mrs. Cabell later on asked Mr. Meredith to send 

164 her a statement, asked me to have Mr. Meredith send 
her a statement showing just what the $1,300 cov- 
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ered and I remember distinctly that Mr. Meredith sent 
that and it was transmitted to Mrs. Cabell. 

• • • * # • # 

Q. As to the sale of these notes, Mr. Bottcher, you 
testified that you were not selling these notes or did not 
represent to Mr. Meredith that you had them for sale. Who 
did have them for sale? A. Mr. Demouy. The notes show 
that, don’t they, endorsed them to Mr. Meredith? 

• * * • * • * 

165 The Court: I wish you "would tell me exactly what 
you are asking for now in this case, what relief it is that 

you seek. 

166 Mr. Cahill: The relief that \re seek now, Your 
Honor, is the ascertainment of any sum due Mr. 

Meredith, if any is due, and a reasonable time be set in 
-which that shall be paid and for the costs of this 

action. 

• • # * # • * 
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This appeal is from the Findings of Fact and Con¬ 
clusions of Law and a Judgment in the United States 
District Court for the District of Columbia wherein 
appellees (plaintiffs) brought a suit in equity for a tem¬ 
porary restraining order and a permanent injunction to 
restrain a trustee’s sale of property securing certain deeds 
of trust until the defendant Meredith (appellant) shall 
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have made an accounting of the funds heretofore paid to 
him and the Court shall determine the balance, if any, due 
(J.A. 70). The appellees alleged the loan was usurious 
and stated they were ready, willing and able to pay • * • 
the proper unpaid balance due * • • upon the ascertain¬ 
ment of such balance by this Court (J.A. 2, 4). 

The trial court granted the injunction and subsequently 
determined the appellant is not a bona fide purchaser but 
was knowingly the actual lender of the money to the 
Cabells, and that the trust notes were made payable to an 
intermediary for the purpose of avoiding the usury laws; 
and that the interest exacted by the appellant and con¬ 
tracted to be paid by the appellees exceeded 8% per annum, 
in violation of Title 28, Section 2703 of the District of 
Columbia Code of Laws, and there was due the appellant 
only the sum of $2,033.28 (J.A. 15). 

Appellant claimed there was due him varying sums of 
money: in excess of $6,000.00 (J.A. 3); $3,727.52 (J.A. 
45); $5,817.52 plus interest from November 1, 1952 (J.A. 
45, 46). After repeated refusals, appellant did furnish 
appellees with what he stated was an accurate accounting 
of payments received from the appellees (Plaintiffs 7 Ex¬ 
hibit 5, J.A. 17, 18) amounting to $6,396.72. He subse¬ 
quently reduced this amount to $5,479.60 (J.A. 51). He 
applied the payments to three separate notes as he saw 
fit (J.A. 49, 57) making it impossible for appellees to know 
what amounts they owed on each of the three separate 
notes or what their total debt w’as. 

The appellant went to the premises 113 U Street, N. W., 
Washington, D. C., at least two weeks before deeds of trust 
and notes were drawn (J.A. 19, 20, 22, 23, 24, 25, 27, 28, 37, 
39, 40, 41, 48, 60), for the purpose of appraising the 
property and forming an opinion of the borrower’s 
ability to pay (J.A. 40, 41, 44, 48). He appraised the 
property as being “worth probably $17,000 to $18,000 on a 
rather quick sale, worth more if favorably financed 77 (J.A. 
48). 
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Appellant began making advances, which totalled 
$6,700.00 (J.A. 21, 26) against this loan as early as 
December 2, 1949 (J.A. 30, 31, 32, 33, 34, 35, 36, 53, 54, 61, 
62, 63, 64, 65) and made the full advance, which he claims 
was $7,450.00, before December 15, 1949 (J.A. 34, 35, 59, 
62, 64, 65). The notes and deeds of trust evidencing this 
debt, for which appellant claims he paid $7,450.00, are 
dated and acknowledged on December 15, 1949, and total 
$10,200.00, being a second trust in the sum of $5,950.00, 
payable $120.00 per month for 47 months, balance of 
$310.00 due the 48th month, and a third trust in the sum 
of $4,240.00, payable $110.00 per month for 35 months, 
balance of $400.00 due the 36th month (Plaintiffs 7 Ex¬ 
hibits 1, 2, J.A. 20, 21, 22). An unsecured note of 
$1,301.24, dated August 13, 1950, payable $72.24 per month 
for 18 months beginning October 16, 1950, to take up four 
monthly payments ($920.00) then in arrears and including 
$60.00 life insurance on the makers, making a total of 
$980.00, is also a part of this transaction (J.A. 23, 44, 45, 
47, 49, 50, 67, 68, 69). 

The appellant was not in the business of dealing in 
real estate notes but was a political scientist retired from 
governmental service (J.A. 47, 51, 53, 56). 

At the time he made this loan he looked into this trans¬ 
action himself (J.A. 56) and agreed to advance only 
$7,450.00 for $10,200.00 to be secured upon the property 
and paid as set forth hereinabove (J.A. 21, 26, 29, 43, 44, 
49, 50, 52, 56). This discount far exceeds that permissible 
under Title 28, Section 2703, District of Columbia Code. 
The unsecured note of $1,301.24 is one of a series in the 
same transaction. 

Appellant noted his appeal (J.A. 17) before the thirty 
days allowed by the trial court (J.A. 16) for payment of 
the amount found due to the appellant had expired. 
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SUMMARY OF ARGUMENT 

(a) One is not a taker in due course without notice of 
real estate notes when he negotiates a loan before the 
notes and deeds of trust are in existence. 

(b) The lending of $7,450.00 and exacting therefor 
$10,200.00 in notes, payable over three and four years 
respectively, is taking a greater interest than 8% per 
annum and is usurious. 

(c) Exacting a note for $1301.24, payable in 18 months, 
in payment for four overdue monthly payments aggregat¬ 
ing $920.00, and an additional sum of $60.00 for insurance, 
making a total of $980.00, is requiring interest in excess 
of 8% per annum and is usurious. 

(d) The alleged purchase of amply secured real estate 
notes at an excessively high rate of discount not in the 
normal course of his business from a person w r ho is not a 
party to the notes constitutes a badge of fraud and makes 
a prima facie showing of usury. 

(e) One cannot plead equity who does not come in with 
clean hands. 


ARGUMENT 

(a) The appellant agreed to advance a sum certain of 
money to be secured by two certain promissory monthly 
amortizing notes, weeks prior to date of the notes and 
deeds of trust (J.A. 24, 25, 27, 59, 65). This constituted 
virtually a bargain between the lender and the borrowers 
wherein the lender agreed to loan the borrowers $7,450.00 
and the borrowers did execute and deliver their two 
certain promissory notes in the total amount of $10,200.00, 
the amount fixed by the lender (J.A. 25). An intermediary 
known to both lender and borrowers as being financially 
incapable of advancing any substantial sum (J.A. 38) was 
employed for the purpose of avoiding the usury statutes. 
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One who makes a loan under such circumstances is 
presumed to be familiar with the entire transaction, and a 
lender. 

Quinn v. National Mortgage, 61 App. D. C. 44, 46, 
57 F. 2d. 410. 

Zier v. Eastern Acceptance Corp., 61 A. 2d. 106. 

A note with a date thereon is deemed to be made as of 
said date. 

Title 28, Section 112, D. C. Code 

(b) The loan was usurious. Where one lends $7,450.00 
(J.A. 63, 65) and exacts therefor two monthly amortizing 
notes, one in the sum of $5,950.00, payable $120 per month 
for 47 months and in full in 48 months (A. 1), the second 
note for $4,250.00, payable $110.00 per month for 35 
months and in full in 36 months (A. 2, Plaintiff’s Exhibits 
1 and 2), and exacts interest (J.A. 44) in excess of 8% per 
annum, then the loan is usurious. 

The interest exacted in this case, $2,750.00 on a $7,450.00 
loan (J.A. 44, 52), which the plaintiff’s decedent and plain¬ 
tiff contracted to pay, amounted to 36.9% straight discount 
on the loan. 

The notes (Plaintiff’s Exhibits 1 and 2) herein involved 
were monthly amortizing notes which according to their 
face would have been paid up except for a small balance 
in each instance at the expiration of the 47th and 35th 
month, respectively, so that the discount actually greatly 
exceeded the 36.9% 

The amount of the money advanced was fixed by the 
appellant (J.A. 43 and 44) and he knew or could readily 
have ascertained the extent of the discount demanded 
(J.A. 52). This loan was obviously usurious. 

Title 28, Section 2703, D. C. Code (1941 Ed.) 

(c) The note for $1,301.24 (Plaintiff’s Exhibit 3) was 
in effect an extension of four monthly payments totalling 



6 


$920.00 (J.A. 44) overdue on the secured notes, plus in¬ 
surance premiums (J.A. 45) amounting to $60.00 (J.A. 47, 
67, 6S). Straight S% interest on this sum for 18 months 
amounts to $107.60. There is no testimony establishing 
that other charges were included in this note (J.A. 47, 50). 
The interest and discount exacted amounted to $321.24, 
which is grossly in excess of the statutory maximum of 
8% per annum. This note is one of a series of notes in 
this transaction (J.A. 44, 45, 46). 

If one note in a series of transactions is usurious, the 
entire transaction is usurious. 

Von Rosen v. Dean+ 59 App. D. C. 349, 41 F. 2d. 982. 

Searl v. Earl , D. C. Mun. App. 62 A. 2d. 374. 

(d) The appellant is a political scientist, retired by the 
Government for disability (J.A. 47), and his purchase of 
real estate notes was a side line (J.A. 51) out of the normal 
course of his business. The alleged purchase, from Walter 
Bottcher, of these notes (J.A. 51) at an outrageous dis¬ 
count (J.A. 44) is prima facie evidence of usury. Appellant 
testified that he considered the offer of $8,000.00 for the se¬ 
curity offered exceptionally poor for the size of the notes 
and finally arrived at the figure of $7,450.00 by agreement 
and bargaining (J.A. 44). Appellant claims he advanced 
$7,450.00 for the alleged purchase of these notes aggregat¬ 
ing $10,200.00 (J.A. 44) and admitted repayment by the 
Cabells of $6,396.72, subsequently reduced this figure to 
$5,479.60 (J.A. 51), and still claims there is due him the 
sum of $5,817.52 plus interest thereon from November 1, 
1952 (J.A. 45, 46). He also admitted that he figured the 
discount but didn’t know how, although “it was an 
extremely modest discount when considered in any way.” 
(J.A. 52) 

“Transactions of this character (ostensible purchase 
of notes) out of the normal course of business must be 
viewed with suspicion by the Court if any real pro- 
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tection is to be offered to the victims of usurious money 
lenders.” 

HUl v. Hawes, 79 U. S. App. D. C. 168-169, 144 F. 

2d. 511. 

(e) Appellant admits there were two secured notes and 
one unsecured note involved in this case and admits that 
while he received payments in the proper sums to apply 
to each of the secured notes according to its face, he 
applied the payments as he saw fit (J.A. 49, 57). He also 
demanded three separate sums as the unpaid balance on 
the notes herein involved (J.A. 3, 45, 46). He further 
admits that the discount exacted exceeds the statutory 
maximum permitted in this jurisdiction (J.A. 21, 26, 29, 
43, 44, 49, 50, 52). 

He who comes into equity must come with clean hands. 

CONCLUSION 

Appellees respectfully submit that the Findings of Fact 
of the trial court are consistent with the evidence, that no 
error was committed in the trial of this action, and that 
the Judgment of the trial court be affirmed with cost to 
the appellee. 

Respectfully submitted, 

Walter J. Cahill, 

Attorney for Appellees. 




